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INTRODUCTION

The principles of equal citizenship and universal provision are important to New Zealanders, certainly after 1935 and at least until 1984.  Indeed the philosophy of the Welfare State was based on the premise that ‘Jack was as good as his master’, one person as good as the next, and both should have the same opportunities and privileges. It was a distinctly New Zealand reaction towards snobbery, social layering and demarcations based on wealth, and a clear signal that New Zealanders - particularly Labour party supporters - were ready to bury any lingering sentiment for upper class privilege and lower class compliance.    Residual rights associated with a sense of privileged status or inherent superiority were to receive no social or legislative recognition though by the same token neither were the rich to be denied a share in the Welfare State pie.  The Family Benefit for example was paid to all mothers with young children, regardless of economic circumstances or need.

While the emergence of the Welfare State was a victory for socialism, and is rightly credited with creating opportunities for future generations who might otherwise have been denied a decent education or specialist care in hospital, nonetheless it had its blind spots.   The Welfare State tended to take the labour of women for granted; and it adopted a somewhat patronising attitude towards Mäori.  Certainly, if the elimination of the worst features of class was a triumph, the same cannot be said for the eradication of bias towards gender or the practice of institutionalised racism towards Mäori.  The emphasis on class masked those realities by seeking to explain any difference from the supposed norm – in colour, lifestyle or values - as a matter of class.  Women were dependants; Mäori were not so much indigenous New Zealanders as poor New Zealanders.  By eliminating socio-economic disparities it was believed that any major differences between individuals or groups in society would become insignificant.  But it was a flawed philosophy and underscored a much wider range of barriers to societal participation.  Nonetheless the country came to embrace notions of universalism and homogenous citizenship as sufficient descriptors of a fair and just society.

It was not until 1975, with the passage of the Treaty of Waitangi Act and the establishment of the Waitangi Tribunal that a palpable Treaty conscience could be detected and after 1983 when the Motunui Waitara Report was released implications of the Treaty for modern times first began to dawn.  Fifty years after the establishment of the Welfare State, the country now had to reconcile the classless society, and the hard won principle of equal citizenship, with the possibility that being Mäori might have connotations other than simply being poor.  Was there room for indigeneity to be afforded special recognition, and if so, how would it fit alongside the class-derived conclusion that ‘Jack was as good as his master’?

CONFLICT

Two recent debates have questioned the compatibility of equality of citizenship with the recognition of indigeneity.  They highlight a growing concern reflected in the New Zealand media, that the State’s recognition of Mäori as a people who have privileged rights under the Treaty of Waitangi runs counter to the democratic principle that all people are equal.  The first debate concerns the provision for Mäori representation in Parliament; the second is about ownership of the foreshore and seabed. 

Mäori Representation in Parliament

Mäori representation in Parliament has a long history.  The 1835 Declaration of Independence essentially recognised indigenous rights including indigenous sovereignty.  Five years later, the Declaration gave way to the 1840 Treaty of Waitangi that also acknowledged distinctive rights based on prior occupation and ownership and guaranteed that Mäori interests would be protected by the Crown in return for British rule.  When arrangements for political representation within New Zealand were amended in 1867, Mäori distinctiveness was recognised through the Mäori Representation Act 1867 that provided for four Mäori seats in the House of Representatives.  

It is not clear whether the motivation for the Act was linked to the Treaty of Waitangi or whether it was to be an interim measure until assimilation had run its course.  But whatever the rationale, the Act gave expression to an evolving practice that would eventually recognise Mäori as a protected group who had claim to a distinctive constitutional position.  The fact that any such pretension might not have been intended in 1867 does not detract from the fact that it added weight to an evolving convention that acknowledged a Mäori constituency.  

Since then, however, and for a variety of reasons, there have been regular calls for the abolition of the Mäori seats.  The National party position, most recently articulated by the Leader of the Opposition, has tended to argue that because there have been two or three Mäori members of Parliament representing general seats, and even more occupying party list seats, a system of separate Mäori seats has become outmoded.  In that view the focus is on the democratic rights of individuals, with no particular regard for the recognition of any group right based on special characteristics such as indigeneity.   

The fact that there is strong Mäori support for dedicated Mäori representation, does not disguise the reality that many New Zealanders are decidedly unenthusiastic, preferring instead a single system where the individual reigns according to a formula of representation based on equal rights for all New Zealanders.  Surprisingly (or not) the National Party’s current position on the Mäori seats was reached without discussion with Mäori party stalwarts, a unilateral action that alienated some Mäori supporters.
  However, other sections of the community welcomed it.  An editorial in the Dominion Post for example supported disestablishment of the seats arguing that because they could conceivably lead to Mäori holding the balance of power the fate of the seats should be decided by everyone; it was not only Mäori who should choose whether or not to retain the Mäori seats.
  The editorial was, however, silent on whether Mäori should have any say in the formulation of electoral policy, effectively supporting the decision to by-pass Mäori opinion, even within the party.

The Foreshore and Seabed

A second current debate that has also called into question the compatibility of equal citizenship with the recognition of indigeneity, concerns the parameters of customary use and title.    The problem had its origins in the 1971 Marine Farming Act that did not recognise any traditional Mäori fishing grounds.  Incensed, and shut out from the industry, the eight Marlborough iwi eventually took their case to the Mäori Land Court claiming title to the foreshore and seabed.
  Although the Mäori Land Court found in their favour, the Court’s decision was overturned by the High Court.  However, the matter was reactivated in June 2003 when the Court of Appeal reversed the High Court judgement 

There had been a longstanding difference between Mäori and the Government about ownership of the seabed.  A supposition of Crown ownership derived from a cession of sovereignty clashed with Mäori insistence that tribal ownership of the foreshore and seabed had never been explicitly extinguished and, like the land above the high tide mark, was owned by hapü.  In the event, apart from finding that the Mäori Land Court had jurisdiction to decide ownership, the Court of Appeal decision also contended that the Crown’s assumption of sovereignty- radical title to territory - did not by itself extinguish Mäori title to land, including the foreshore and seabed.  Mäori ownership existed as part of New Zealand Common Law and an Act of Parliament would be required to change that situation.  Within a week the Government’s anxieties about the Court’s decision led to an unexpected announcement that new legislation would be introduced to protect beaches for all New Zealanders.   

Mäori reaction to the proposed legislation condemned the haste and lack of consultation.  A particular concern was that by deciding the issue before the Mäori Land Court had the opportunity to rule on it, the Government was intending to remove access to justice.  The Hauraki Mäori Trust Board and Te Runanga o Muriwheuna who had also been planning to claim the foreshore and seabed in their own regions, were incensed and threatened further litigation and protest.

The Government’s decision to act quickly, even before consulting the Mäori Labour caucus, was seen as an attempt to subdue any public disquiet by reiterating the right of 

all New Zealanders to ‘sail, fish, walk on the sand and lounge in the sun on a beach anywhere, any time.’
  A single standard of citizenship was favoured for all, a stand strongly supported in a Dominion Post editorial that hailed individual liberties over any Mäori group claim to ownership.
   One columnist even concluded that the very concept of customary title is inherited from English law and has no place in the New Zealand tradition.
  He did not appear to accept Mäori world views as part of that tradition.  

At stake is whether indigenous rights can over-ride the principle of equality of citizenship.  Clearly the Government, or at least most of the Government, believes not.  The Mäori caucus, however, was unimpressed by the rush and urged that customary right to ownership be investigated without prejudice.  Defining and protecting those customary rights and determining their extent were seen as necessary steps.  After further urging by the Mäori caucus a Ministerial committee was formed to examine the matter further
 and in the process adding an element of confusion about the objectives of the proposed legislation.   

INDIGENEITY

At the heart of the debate about Mäori representation and ownership of the foreshore and seabed, is the Mäori opinion that being indigenous confers group rights that non-indigenous citizens do not have.  In 1993 the Draft Declaration on the Rights of Indigenous Peoples was presented to the United Nations for ratification.  It had been the subject of discussions between indigenous peoples since 1982 when the Working Group on Indigenous Populations was set up by the Sub-Commission on the Prevention of Discrimination and Protection of Minorities.  To the dismay of some states, who argued that only Government representation was necessary, the Working Group included indigenous peoples from around the globe.  As a result some states refused to participate and others are expected to withhold ratification when the declaration finally comes before the United Nations General Assembly.  Their objections are largely due to the wide definition of indigenous peoples and the emphasis on self-determination.  The prospect of a right to secede, and the subsequent break up of a nation-state would constitute the basis for objection from states.  

At the same time, the Declaration, even if ratified, will never be able to assert more than moral influence since it is outside the jurisdiction of international law.  Nonetheless, while states may take exception to the Declaration and resist its passage through the United Nations process, it will serve to endorse indigenous aspirations providing a basis for the internationalisation of indigeneity and a platform for shared debate between indigenous peoples if not between states.  

In effect the Declaration proposes that indigenous peoples should have access to the indigenous world with its values and resources, access to the wider society within which they live, access to a healthy environment, and a degree of autonomy over their own lives and properties.  It looks forward as well as backward and is as much about development as restoration.  It is also about the rights of individuals to participate in indigenous networks and the rights of indigenous groups – as tribes or collectives – to form polities within their own cultural context.

Whether or not the United Nations General Assembly ratifies the Declarations, states will nonetheless be challenged to consider how best to recognise indigeneity and the rights of indigenous peoples in a way that is consistent with the rights of all citizens.  As the New Zealand experience has shown, the potential for conflict between the democratic rights of all citizens and the rights of indigenous people is high.  

THE TREATY OF WAITANGI AND INDIGENEITY

In contrast to the situation of many other indigenous peoples, issues relating to indigeneity in New Zealand have largely depended on the application of the Treaty of Waitangi.  While many New Zealanders consider the Treaty has been divisive, Mäori argue that the Treaty has been a helpful vehicle for the promotion of Mäori indigenous interests.  Yet the Treaty does not embody the sum total of indigenous rights, nor do indigenous rights capture the uniqueness of the Treaty.  Most germane to the Treaty is the promise of a mutually beneficial relationship between Mäori and the Crown.   The fact that the relationship has not always been positive, or that it subject to wider political ambitions shaped in no small way by the power of the ballot box, should not distract from the potential to create an understanding where indigeneity can be valued alongside those other principles so dear to the democratic heart.  

According to this view of the Treaty, where the relationship is the defining characteristic, dissection into articles one, two and three, as if they can be considered independently makes little sense and runs the risk of missing the point.  As well, because the Treaty’s provisions are broad rather than specific, and the Mäori and English texts differ on substantial points, the practice has been to understand the Treaty by recourse to principles – rather than relying exclusively on the words of each article.  

At the same time the Treaty is not always the most useful document to establish the extent of indigenous rights.  The Draft Declaration of the Rights of Indigenous Peoples does so in a more comprehensive way.  In contrast to the Treaty, where 1840 represented a new beginning, indigenous rights have a longer memory.  1840 is somewhat incidental to a set of customs and lores that evolved over some hundreds of years.  Increasingly the State, and indeed the country, will need to be concerned about indigeneity as an issue that is related but not identical to the Treaty of Waitangi; a point that has escaped most media commentators.  Far from being a compendium of indigenous rights, the value of the Treaty will be in its potential to shape a working relationship between Mäori and the Crown, so that the expression of indigenous rights within the modern state can be consistent with a New Zealand jurisprudence and a New Zealand way of doing things.

STRENGTHENING THE RELATIONSHIP

If the Treaty is more about the negotiation of indigenous rights, including the right to development, rather than the provision of a comprehensive register of indigenous rights, then opportunities for constructive dialogue are critical.  Progress depends on recognising the other’s position and being ready to make concessions and compromises.  Legislative endorsement of indigeneity and compliance with United Nation’s agreements to which New Zealand is party, are two measures of progress, while lack of progress can be measured by litigation, unilateral action, and protest.

The establishment of a Treaty relationship also depends on trust, goodwill, and the prospect of being able to meet together even when there is no problem to solve.  In this respect the Treaty relationship in New Zealand has suffered from a focus on historical claims with little energy devoted to future development.  For many New Zealanders the Treaty of Waitangi is seen to be about settling grievances rather than working together for a better society.  The three Hui Taumata Mätauranga held at Taupo in 2001 and 2003 stand out as joint Mäori Crown exercises in planning for the years ahead; but they are exceptions.  More often discussions between Mäori and the Crown occur in response to a crisis or grievance ort as part of a government consultation process.
Consultation, however, is often characterised by an element of arbitrariness.  When for example the National Government introduced its proposal for the settlement of historic Treaty of Waitangi claims, the so-called fiscal envelope, the plan was to consult with Mäori.  But, in contradiction to the established convention that consultation should carry with it a willingness to return to the drawing board, the fiscal envelope consultation exercise expressly prohibited further discussion on three key aspects of the proposal – the billion dollar cap, the removal of the conservation estate from a settlement package, and non-availability of natural resources for settlements.  

Consultation by the Crown is not regarded as compulsory.  In 1987 the Court of Appeal concluded that consultation should not be a mandatory obligation on the Crown since it might hold up the processes of government, but in the same case the Court did emphasise the need for the Crown to act reasonably and in good faith.
  In any event consultation is not necessarily a sound basis for a mature relationship, as it presupposes that an initiative has been taken, possibly without reference to the other party.

MAKING PROGRESS

In the absence of a clearly articulated constitutional position, there is a dilemma for the state: is citizenship solely about equality between individuals, or does it also have a dimension that embodies the relationship of groups to the state, and, in any case how can citizenship be reconciled with the rights and expectations of indigenous peoples without compromising notions of even handedness and social justice?  While the potential for conflict has always been present, it has been brought into sharper relief by fresh concern about separate Mäori representation in Parliament and ownership of the foreshore and seabed.  Indeed, intentionally or not, the proposed legislation to limit Mäori ownership of the seabed has rather forced debate on the issue.  Moreover, the nature of the debate may also be changing from a focus on the Treaty of Waitangi to a more fundamental debate about indigenous rights. 

In the latter part of the nineteenth century a widespread assumption was that Mäori would be assimilated into a uniform New Zealand, and would be better off for it.  That expectation may have been implicitly reasserted by the Welfare State with its emphasis on class, individuals, and equality as the arbiters of fairness without any reference to collective Mäori aspirations. But in the twenty-first century the world, at least through the eyes of the United Nations, has recognised the rights of indigenous peoples to property, culture, and political participation.  Modern democracies must now consider how those rights can be expressed without negating other hard fought rights.  That is one reason why the ‘Human Rights and the Treaty of Waitangi’ seminar is an important event.

There is no clear pathway but there are some obvious starting points.  For Mäori the preservation of customary rights is one important starting point and a level of autonomy is another, while for the Crown, maintaining a single nation state and upholding the democratic process are two obvious starting points.    Contrary to media reports, the democratic process is only partially measured by individual rights and it is simplistic to expect individual liberties to represent the sole determinants of a fair and just society.  Other rights must also be given weight.  For example a society that cherishes the right of every adult to vote but does not consider the rights of disabled people to participate in society, or the rights of children to receive a sound education, or the rights of employees to a decent income, or the rights of property owners to fence their own properties, or the rights of victims to just recompense, is an unjust society.

Starting points should reflect multiple rights that are not necessarily shared equally by all members of society.  In that respect indigenous rights are a distinctive set of rights based on customs that may sometimes contradict the custom in other societies.  A further starting point for example, and it is one that has been the cause of much conflict and misunderstanding in distributing benefits from the fisheries settlement, is the distinction between Mäori group rights and the rights of Mäori individuals.  Not only did the Treaty of Waitangi (Fisheries Claim) Settlement Act 1992, fail to reconcile the two sets of rights that Mäori might expect in modern times, but it also led to protracted arguments and vitriolic accusations between Mäori.  Generally, customary rights are group rights and any individual gain is a function of being part of the group.  Urbanisation has greatly complicated the process but has not removed the principle of group ownership over tribal estates that depend on customary title.  It has, however, posed major challenges for collectives such as tribal authorities to create mechanisms by which entitled individuals might share in any benefits that have accrued to the group. 

Yet for all that, and despite media focus on disagreements, New Zealand has in fact made considerable progress.  Even if the justification for recognising indigeneity is inconsistent, the State has long since taken significant steps in that direction.  Leaving aside Crown concerns about self-governance, absolute autonomy, and the unrestricted application of customary rights, the State’s recognition of indigeneity appears in statutes, in policies, and in certain State conventions.  

Ironically any difficulties that remain are largely the result of clarifying the debate.  There has always been a measure of public support for improving Mäori living standards and support for settling past injustices has more or less found public tolerance, if only up to one billion dollars.  But when the argument of indigeneity, rather than disadvantage or legitimate grievance is introduced, there is concern that Mäori might get a better deal than other citizens and that would offend the principle of equality and equal democratic rights.

For the State the challenge is how to support indigenous rights in a way that is fair to all citizens.  Ironically, the proposed foreshore and seabed legislation, which is currently the cause of much dissent, could provide an opportunity for the Crown to recognise customary rights, including rights to title, and at the same time protect the rights of individual New Zealanders to enjoy the beach.  Whether a single piece of legislation is capable of bringing satisfaction to both arguments could well depend on the identification of common threads.  

Much might depend on the way citizenship is understood.  Individual citizens live as individuals but also as members of society.  It is of limited value to grant one right, such as the right to vote, if the right to participate in society cannot be exercised.  In other words citizenship is more than simply fostering individual liberties.  The corollary is that the State’s obligations to its citizens include enabling active participation in society.  In turn, valuing indigeneity means enabling Mäori people to participate in Mäori society.  Far from conferring special rights on Mäori individuals, the task is to ensure that the right to participate in whatever society is appropriate applies to both Mäori and to other New Zealanders.

In short if a State policy is built around the rights of individuals to participate fully in society by (for example) walking freely on the beaches, but then undermines the foundations of society by (for example) discounting the nature of Mäori relationship with the environment, then a disadvantage may well have been created.  Participation in Mäori society means being able to access Mäori language, culture, whänau, customary resources such as land, Mäori social structures, and Mäori political voice.  Being even-handed requires the enactment of laws that facilitate access to society, recognising that indigenous people might reasonably expect to have access to the indigenous society as well as the wider society, and also recognising a State obligation to strengthen or at the very least not undermine- that society.  

CONCLUSION

Citizenship is about equality and democratic rights, including the right to participate in society if not in more than one society.  Indigeneity is about a set of rights that indigenous peoples might reasonably expect to exercise in modern times. The Treaty of Waitangi is about a relationship between Mäori and the Crown.  The link between citizenship and indigeneity is to be found in the Treaty relationship and the high level principles of good faith, honour, mutual benefits, trust and reasonableness.  The relationship needs to move beyond bargaining and playing the democracy card off against the indigeneity card.  The challenge for the State is to value the group rights arising from indigeneity and to distinguish them from the rights of individuals.  The challenge for both Mäori and the State is to get into the habit of meeting when there is no problem to solve so that future planning can embrace indigeneity and the principles of equality of citizenship without devaluing either.  The Electoral Reform Act 1993 comes close to that ideal.  The proposed law about the foreshore and seabed might also take its place as an enlightened statute - but only if it can achieve a semblance of balance between indigeneity and equality of citizenship.
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