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APPENDIX 1: PARLIAMENTARY SOVEREIGNTY AND HUMAN RIGHTS 

The foreshore and seabed debate has drawn forth numerous assertions with regard to parliamentary sovereignty which we address here.  Parliament is sovereign in New Zealand and has the authority to enact legislation – in some instances removing causes of action – where it chooses.  

However, there are matters which Parliament must take into account when exercising its powers.  Joseph
 suggests that these include constitutional conventions, international law, the Treaty of Waitangi, the New Zealand Bill of Rights Act 1990, and pragmatism.  One of the relevant constitutional conventions is that Parliament should not substitute a “legislative judgment” for the judgment of the courts in an actual proceeding between parties.

And the public interest requires that any exercise of Parliamentary sovereignty must strive to accord with international and domestic human rights standards.  New Zealand is obliged to implement in good faith the international human rights obligations that New Zealand, as a sovereign nation, has entered into.
 

In the United Kingdom, Lord Irvine has stated that to give practical effect to the values embodied in their Human Rights Act requires a “dynamic and co-operative endeavour … between the executive, the judiciary and Parliament
.  This is recognised in New Zealand.  The New Zealand Court of Appeal in Hosking & Hosking v Simon Runting & Anor
 stated that:  

Increasingly the courts, in approaching arguments calling for development of the common law, take leads from legislative developments in the same or related fields. Similarly there is increasing recognition of the need to develop the common law consistently with international treaties to which 

New Zealand is a party. That is an international trend. The historical approach to the State’s international obligations as having no part in the domestic law unless incorporated by statute is now recognised as too rigid. To ignore international obligations would be to exclude a vital source of relevant guidance. It is unreal to draw upon the decisions of courts in other jurisdictions (as we commonly do) yet not draw upon the teachings of international law. There is the additional factor in the field of human rights declared by the International Covenant on Civil and Political Rights … This cannot be disregarded ….

And the Deputy Prime Minister, the Hon Dr Cullen, recently said that ”[t]he primary body which protects human rights in New Zealand is in fact the New Zealand Parliament”.
  

Human rights often come under the closest attention when sovereign acts of Parliament seek to limit such rights, and consideration is given to whether those limits are reasonable and justifiable.  In Canada it has been said that the Charter of Rights and Freedoms, by requiring a rational and reasoned justification for encroaching on rights, improves the debate about how society is to live.
  Similarly in New Zealand, when grappling with difficult issues such as the foreshore and seabed, it is vital that the full policy justifications for limiting human rights are publicly demonstrated.
 
In short, in New Zealand it is constitutionally appropriate for all three arms of government (executive, legislature and judiciary) to accord human rights generally, and the New Zealand Bill of Rights Act in particular, “a fair large and liberal construction and interpretation as will best ensure the attainment of its object according to its true intent, meaning and spirit”.  
’Affirm’, ‘protect’ and ‘promote’ are all words expressive of a positive commitment to human rights and fundamental freedoms.  It is in that spirit that interpretation questions are to be resolved.
  
APPENDIX 2: FURTHER POSITIVE ASPECTS OF THE BILL: COMMON GROUND

Respecting specific cultural connections with the foreshore and seabed

The Foreshore and Seabed Bill in clause 42(1)(b) states that, in short, the Māori Land Court may make a customary rights order for a Māori group who are whanaunga, for an activity integral to tikanga since 1840.  Clause 61(1)(b) states, in short, that the High Court may make a customary rights order, for a group who share a “distinctive community of interest”, for an activity integral to the “distinctive cultural practices” of the group since 1840.  Through these provisions, the Bill provides an ability for the long standing customary and cultural activities of all races, in relation to the foreshore and seabed, to be recognised in customary rights orders.
Respecting the principle of public access 

There has been debate about the extent to which Māori customary activities, rights or title to the foreshore and seabed might impinge on public access to those areas – with many Māori stating that such customary rights would not require the exclusion of the public from the foreshore or seabed areas.  This debate highlights a philosophy shared by the Crown, Māori and the New Zealand public in general.  This is the principle that the public should have free access on, over and across the foreshore and seabed in New Zealand. 

In current New Zealand law there is no definitive protection of public access or of the right to engage in recreational activities on the foreshore and seabed.  Despite the recognition in section 6(d) of the Resource Management Act 1991 (RMA) that public access to the coastal marine area is a matter of national importance, no legal right of public access to the foreshore and seabed has ever been codified in New Zealand statute law. 

The Government viewed public access as a fundamental and guiding principle when formulating its foreshore and seabed policy.  Similarly, there is evidence that many Māori support the need for continued public access.  The Waitangi Tribunal commented that “most Māori connections to the foreshore and seabed would not require the exclusion of the public.  Tikanga Māori involves the application of the important ethic of hospitality and generosity (manaakitanga) to the foreshore and seabed situation”.
  Similarly, in its submission on the Government’s foreshore and seabed policy Ngati Kahungunu stated that the notion that Māori would seek to deny public access “distorts the nature of the collective rights and obligations that flow from the mana of each iwi and hapu as expressed through the concepts of tipuna title and tipuna rights of use.  It also denies the manaakitanga which is fundamental to the exercise of rangatiratanga and which effectively mitigated against any blanket denial of access”.

The Foreshore and Seabed Bill provides in clause 6(2) that “every natural person has access rights in, on, over and across the public foreshore and seabed”.  In addition, clause 83 of the Bill amends the RMA by inserting “maintaining and enhancing public access to and along the coastal marine area” as a factor that may be included in the Minister of Conservation’s Coastal Policy Statement.
As well as codifying the right to public access, the Bill also recognises the common law right to navigation within the foreshore and seabed in clause 7. Clause 7 provides for the codification of the right to navigation in statute law.

The right to access is by no means an absolute in the Bill. It is expressed as subject to any limitations imposed by statute and it only applies to the public foreshore and seabed (i.e. it does not include any land that is subject to a specified freehold interest).

Ability to impose access restrictions as necessary 
The Bill also makes provision for access to areas of the public foreshore and seabed to be prohibited or restricted from time to time where such arrangements would not be inconsistent with recognised customary interests conferred under the Foreshore and Seabed Act or any other enactment (clause 21).  The Minister may exempt any person or class of persons from the prohibition where it can be shown that exemption is necessary to enable a recognised customary activity to be carried out under an order (clause 21(3)). 

While broadly phrased, it appears possible under clause 21 to provide some protection for Māori customary activities such as rahui and the denial of access to sites such as urupa.  The Crown accepted at the policy-forming stage that the objective of safe-guarding public access should not be at the expense of the ability of Māori to deny access to tapu sites such as urupa and included that exception in its policy
.  This is an aspiration shared by Māori and so is another point on which there is some common ground between Māori and the Crown.
Respect for the principle of inalienability
A further principle on which Māori, the Crown and the public in general in New Zealand agree is that foreshore and seabed land should be inalienable.  The Government’s policy proposal
 expressed concern at the possibility that Māori customary title, once declared, could give rise to saleable freehold title.
  The Government’s fear that large portions of New Zealand’s foreshore and seabed could be bought and sold as private property appears to be an anxiety that Māori and the general public share.  The Waitangi Tribunal noted that in the course of hearing evidence on the foreshore and seabed policy none of the Māori witnesses expressed the desire to sell any titles that might be declared in the foreshore and seabed:  “On the contrary, we were told that this prospect is culturally repugnant to Māori – equivalent, in tikanga terms, to selling your mother”.

Clause 12(1) of the Foreshore and Seabed Bill limits the ability of the Crown to alienate the foreshore and seabed not already in private ownership.  The effect of clause 12(1) is constrained by the limitations in clause 12(2).  (This is discussed further later in this submission and in the appendices.)
New requirements under the Resource Management Act 1991

The Foreshore and Seabed Bill introduces a number of amendments to the RMA which could potentially have a positive impact on the relationships between Māori, the Crown and the New Zealand public, as follows.  (See also the reference chart of these amendments to the RMA provided in Appendix 10.) 

Clause 74 adds the protection of recognised customary activities to the list of matters of national importance that all persons exercising functions and powers under the RMA must recognise and provide for (amending section 6 of the RMA).  

Clauses 80(2) and 107 require local authorities and the Department of Conservation to keep publicly available records of customary rights orders and ancestral connection orders made under the Act. 

Other changes to the RMA also have potentially positive consequences in terms of enhancing certainty about affected parties and attempting to increase Māori participation in planning process. The Government’s policy appears to recognise to some extent the need to improve existing regulatory frameworks in terms of their effectiveness for Māori and several clauses of the Bill are positive in this respect. 

Clause 83 of the Bill adds “recognised customary activities” to a list of factors that the Minister of Conservation may state policies about in a New Zealand Coastal Policy Statement.  Clause 84 provides that during the preparation of a proposed policy statement or plan local authorities must consult with the holders of ancestral connection orders relating to the relevant area.  Similarly, clause 85 amends the RMA by requiring that regional policy statements state the resource management issues of significance to holders of ancestral connections orders relating to the region. 

Clauses 87 and 88 require that when territorial authorities are preparing or changing a regional or district plan they must take into account any relevant planning document recognised by the holders of ancestral connection orders to the extent that its content has a bearing on resource management issues in the region.

Clause 89 inserts a new heading in the RMA; “Plan must not allow activity that prevents recognised customary activities”.  The clause then sets out a regime that prohibits plans from allowing activities that would or would be likely to have a significant adverse effect on a recognised customary activity (section 85A of the RMA).  The proposed changes would allow holders of customary rights to apply to a local authority or to the Environment Court to change rules in plans that do not comply with section 85A and provides factors which local authorities must consider when determining whether a plan complies with section 85A. 

Regarding the approval of resource consents, the Bill proposes a number of changes to the RMA which would create opportunities for holders of customary rights orders to be consulted and involved in the planning process.  Clause 90 states that the holder of a customary rights order must be treated as being adversely affected if in the opinion of the consent authority the grant of the resource consent may adversely affect a recognised customary activity.  This appears to be a reasonably significant protection for the holders of such orders. Clause 91 provides that despite any rules in plans limiting notification of resource consents, applications must be served if, in the opinion of the consent authority, the grant of a resource consent may adversely affect a recognised customary activity.   Clause 93 amends the RMA so that consent authorities would be unable to grant resource consents for activities that would, or would be likely to have, a significant adverse effect on a recognised customary activity, unless written approval is given by the holder.  The clause provides a list of factors the authority must consider when determining whether there will be a significant adverse effect. 

Proposed changes to the Schedules to the RMA include a requirement in clause 101(3) that local authorities provide copies of any proposed or operative plan to the holders of ancestral connection orders relating to the area, free of charge. Schedule 4 would be amended by clause 102 to make it obligatory for an assessment of effects on the environment to include a description of possible alternative locations or methods for the proposed activity where a recognised customary activity is, or is likely to be, adversely affected.  This requirement can be waived if written approval is given by the holder of the customary rights order holder. 

Taken together, the amendments to the RMA appear to have the potential to enhance the participation of some Māori (those who have been able to obtain customary orders) in the planning process. There may be an argument that the overall effect is not significantly different from the status quo because iwi already have a recognised role under the RMA and are entitled to a degree of consultation and participation.  The RMA process has been criticised in the past for paying lip service to tikanga Māori and for providing little more than tokenistic avenues for participation.  Those criticisms may still apply to the proposed amendments. However, the changes do represent an attempt to recognise and include customary rights holders in the decision making about resource management. That aspiration is a positive one for the relationships between Māori, the public and the Crown. 

APPENDIX 3: RIGHTS OF MINORITIES: FULL ANALYSIS  
Māori are an indigenous people who also form a minority group in New Zealand.  There has been resistance from indigenous peoples to their rights being equated with the rights of cultural minorities, as it can fail to take into account the specific history and relationship to territory that comes from being the first peoples of that territory.  Viewing indigenous peoples solely as a minority group can overlook a history of forced colonialisation, distinct cultural, social, and economic rights, and a need for political protection.  In other words, while minority groups include indigenous peoples they do not exhaust their rights.
 

Section 20 of the Bill of Rights Act provides that:

A person who belongs to an ethnic, religious, or linguistic minority in New Zealand shall not be denied the right, in community with other members of that minority, to enjoy the culture, to profess and practise the religion, or to use the language, of that minority.

The White Paper, which preceded the Bill of Rights Act, stated that section 20 was “aimed at oppressive government action which would pursue a policy of cultural conformity by removing the rights of minorities to enjoy those things which go to the heart of their very identity – their language, culture, and their religion”.

There is a significant overlap between section 20 and the principles of the Treaty of Waitangi as interpreted and applied by the courts.  Both signify the need for consultation, good faith and proper consideration of Māori interests.  There may also be overlap to the extent that substantive invasions of Māori cultural rights may be labelled both as Treaty breaches by the Waitangi Tribunal and breaches of section 20 by the courts.
  

There is, however, very little case law in New Zealand to date on what the elements of this right may be in a practical sense.
  Therefore we look to the source of section 20, namely Article 27 of the International Covenant on Civil and Political Rights, which provides:

In those states in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.     
The UN Human Rights Committee, in its 1994 General Comment
 stated that:

The enjoyment of the rights to which article 27 relates does not prejudice the sovereignty and territorial integrity of a State party.  At the same time, one or other aspect of the rights of individuals protected under that article - for example, to enjoy a particular culture – may consist in a way of life which is closely associated with territory and use of its resources.  This may particularly be true of members of indigenous communities constituting a minority. 


…

With regard to the exercise of the cultural rights protected under article 27, the Committee observes that culture manifests in many forms, including a particular way of life associated with the use of land resources, especially in the case of indigenous peoples.  That right may include such traditional activities as fishing or hunting and the right to live in reserves protected by law.  The enjoyment of those rights may require positive legal measures of protection.

Therefore, the enjoyment of culture by an individual who is part of the indigenous (minority) group in the context of Article 27 amounts to more than activities solely tied to exclusive occupation and possession.  In this context, the Human Rights Committee speaks of States avoiding measures which may be detrimental to the cultural integrity of indigenous peoples.  The UN General Assembly’s 1992 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguistic Minorities supports the view that the obligations of Article 27 are active.
  

The Committee’s interpretation of the scope and content of Article 27 has been summarised as follows:

The Committee has turned away from an integrationist or assimilationist approach to article 27, and has emphasised the obligation of states to take positive measures to protect the language, religious and cultural rights of members of minority groups. In the committee’s view, the rights under article 27 are directed to ensure the survival and continued development

of the cultural religious and social identity of the minorities concerned, thus enriching the fabric of society as a whole. A proviso is that the rights protected may not be used in a manner inconsistent with other provisions of the covenant, e.g. to undermine or violate the rights of others.

The Human Rights Committee has set out that “[t]he right to enjoy one’s culture cannot be determined in abstracto but has to be placed in context”.
  And further that:

A State may understandably wish to encourage development or allow economic activity by enterprises. The scope of its freedom to do so is not to be assessed by reference to a margin of appreciation, but by reference to the obligations it has undertaken in article 27. Article 27 requires that a member of a minority shall not be denied his right to enjoy his culture. Thus, measures whose impact amount to a denial of the right will not be compatible with the obligations under article 27. However, measures that have a certain limited impact on the way of life of persons belonging to a minority will not necessarily amount to a denial of the right under article 27.

Does the Bill potentially limit the ability of Māori to enjoy their culture?

The question is to what extent does the Bill places limits on the ability of a person in an iwi or hapu to enjoy his or her culture in terms of the foreshore and seabed?  

The question that therefore arises in this case is whether the impact … is so substantial that it does effectively deny to the authors the right to enjoy their cultural rights in that region.

Kymlicka argues that the capacity of individuals "to make meaningful choices depends" in significant measure on their access to their own "cultural structure", to their own cultural norms.

Kaitiakitanga
The Bill states, as one of its subsidiary purposes in clause 3, the acknowledgment of “the expression of kaitiakitanga by recognising the ancestral connection of Māori with the foreshore and seabed”.  Kaitiakitanga is often referred to as overarching concepts of care and protection.  While for Māori the responsibilities created through kaitiakitanga will endure in relation to foreshore and seabed areas, the Commission understands that many Māori consider that the new legal rules will make it harder to carry out those responsibilities in any meaningful way.  For example, the Bill removes the ability to hold customary title amounting to exclusive occupation and possession at common law.  An “ancestral connection order” under the Bill is a lesser recognition of Māori systems of kaitiakitanga, and as such is a body blow to the ability of Māori to engage with their custom and culture in the foreshore and seabed area.

HREOC’s advice on culture, in the context of the Australian Native Title Act and the right to development, is salient:

In Australia native title is derived from and exercised in accordance with the traditional laws and customs of the claimant groups.  The widespread extinguishment of native title supported by the NTA and the common law constitutes a clear and persuasive denial of Indigenous peoples’ cultural rights as understood in international law.

This native title legal framework fails to understand the opportunity that native title can present to governments endeavouring to break the cycle of poverty that pervades Indigenous communities.  Understood as an aspect of cultural identity, native title can provide the framework for Indigenous development that integrates economic and social development into the cultural values of the group.

‘Frozen in time’ model of Māori culture

Clause 42 of the Foreshore and Seabed Bill states that for an activity to be recognised in a customary rights order it must be and have been integral to tikanga Māori since 1840, and have been carried on in a “substantially uninterrupted manner” since then, in the “same area” of foreshore and seabed.  

The meaning of the phrase “substantially uninterrupted manner” with regard to customary activities is as yet unclear, but is a cause for concern for Māori who believe that it may result in the application of a ‘frozen in time model of Māori culture’ from 1840.  
Michael King wrote that “[t]he Māori culture of the twenty first century is not Māori culture frozen at 1769, nor at 1840.  Nor should it be.  It changed and grew dynamically according to changing needs and circumstances prior to the eighteenth century, and it continues to do so in the twenty first century.”
  

The UN Human Rights Committee has responded to a ‘frozen in time’ model of cultural rights - in this case in relation to a communication about the cultural rights of the Samis of northern Finland.  The Committee observed that:

[A]rticle 27 does not only protect traditional means of livelihood of national minorities. … Therefore that the [Samis] may have adapted their methods of reindeer herding over the years and practice it with the help of modern technology does not prevent them from invoking article 27 of the Covenant.  Furthermore, mountain Riutusvaara continues to have a spiritual significance relevant to their culture.
In that case “environmental destruction by state-sponsored extractive industries beyond the limits in which reindeer herding could continue as a culturally significant activity would constitute a violation of the Samis’ rights under the Optional Protocol of the ICCPR, regardless of whether or not the distinctive qualities of the Sami way of life could be seen as having a link with ancestral practices”.
 

Further the Supreme Court in Canada has noted that the activity must be “an exercise in modern form of a pre-contact practice”
.

Consequently, under the Bill it may be argued that iwi and hapu are being deprived of the opportunity to enjoy their culture as one that is dynamic and developing.  

We note that section 6 of the Bill of Rights Act requires courts to interpret legislation in a manner compliant with the Bill of Rights Act where possible.  This might suggest that these phrases in clause 42 later will be applied in a manner cognizant of modern cultural development by Māori.  However, while the form of legislation is still under development, it is always preferable for compliance with human rights to be explicit in a Bill rather than implicit.

In its current form the test in clause 42, for activities to be carried out in a ‘substantially uninterrupted manner’, seems inappropriate for establishing either customary (activity) rights or customary title.

Relationship with land
Cultural rights should be interpreted by reference to the beneficiary of the right.
  A Māori interpretation of culture places a great deal of importance on the land, including coastal land (as the people belonging to the whenua and not vice versa).  Under the Bill removal of customary title, for example, limits that cultural connection.
Alienation

One of the touchstones of Māori customary and cultural connection to the land (including the foreshore and seabed) is that land should only be alienated according to tikanga.  This approach to alienability of land may go towards explaining why statistics show that Māori, in the period between 1993 and 2003, appeared reluctant to use the provisions of TTWMA to gain Māori freehold land status for customary land.
  Given the individualised notion of land ownership on a fee simple title (potentially available once such freehold land status was obtained) private individualised land sales become more accessible.  

Under the Foreshore and Seabed Bill
, once ownership is vested in the Crown, the foreshore and seabed can be alienated by:

· An Act of Parliament; or

· Under section 355 of the Resource Management Act (under which, in response to an application, the Minister of Conservation can vest the title of a reclaimed coastal marine area in the applicant).

The Bill allows the alienation of the foreshore and seabed by these limited means, but includes no specific requirement for alienation to be in accordance with tikanga, when the foreshore and seabed to be alienated is related to ancestral connection orders, customary rights orders, and/or a territorial customary right.  This could limit the ability of iwi, hapu and whanau to maintain their cultural connection with parts of the foreshore and seabed.

The importance of informed consent by Māori to the proposals

In addition to limits being placed on the enjoyment of culture, Article 27 encompasses issues about consent of minorities.  The Human Rights Committee, in its General Comment on Article 27
, noted that measures must be taken "to ensure the effective participation of members of minority communities in decisions which affect them".  
The Committee for the Elimination of Racial Discrimination
 has called upon state parties to ensure that indigenous people have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent.  And the Canadian Supreme Court considers whether “the aboriginal group in question has been consulted with respect to the ..measures being implemented”, as part of the “test of justification” the Court applies when customary title is infringed.
  

The UN Human Rights Committee considered the rights of minorities in the New Zealand context in the communication Mahuika v New Zealand
which concerned the fisheries settlement.

The Committee notes that the State party undertook a complicated process of consultation in order to secure broad Māori support to a nation-wide settlement and regulation of fishing activities.  Māori communities and national Māori organisations were consulted and their proposals did affect the design of the arrangement.  The Settlement was enacted only following the Māori representatives’ report that substantial Māori support for the settlement existed.  For many Māori, the Act was an acceptable settlement of their claims.

Broad iwi support for the fisheries settlement proposals appears to have been important in the Committee’s decision that there was no breach of Article 27.  Contrast that situation with the current lack of iwi, hapu and whanau support and consent to the Government’s Foreshore and Seabed Bill - as shown by the recent hikoi.  
It is useful to recall the comments of the UN Committee on the Elimination of Racial Discrimination in 1999 decision
 concerning amendments to the Australian Native Title Act, that:

The lack of effective participation by indigenous communities in the formulation of the amendments also raises concerns with respect to the State party's compliance with its obligations under article 5(c) of the Convention.  Calling upon States parties to "recognize and protect the rights of `indigenous peoples to own, develop, control and use their common lands, territories and resources," the Committee, in its general recommendation XXIII, stressed the importance of ensuring "that members of indigenous peoples have equal rights in respect of effective participation in public life, and that no decisions directly relating to their rights and interests are taken without their informed consent."  
We note further that Alison Quentin-Baxter in her submission on the Government’s foreshore and seabed policy
 said that:

A strong argument can be made that, in practice, though perhaps without being specifically acknowledged, there is, in New Zealand, a constitutional convention that legislation affecting things of particular importance to Māori should not be enacted unless its terms are generally acceptable to Māori. That practice has been followed in enacting Te Ture Whenua Māori Act, the provisions of the Electoral Act relating to Māori representation, and, in the case of particular iwi, the Acts giving effect to the settlement of historical claims for breaches of the Treaty of Waitangi.  It is discernible even in the Government’s more considered and still developing responses to the deep concern of Māori about its announced intention of legislating in respect of their claims to the foreshore and seabed.  


The effect of the convention is that Parliament ought not to use the power of a majority in order to enact laws particularly affecting Māori unless those laws are generally acceptable to Māori, as well as to the community as a whole.  There are a number of reasons why majority rule needs to be tempered in this way. They include 
· the need to give effect to the partnership principles of the Treaty of Waitangi as enunciated by the courts and recognised in legislation; and 

· the need to permit Māori, as an indigenous people, “to participate fully, if they so choose, at all levels of decision-making in matters which may affect their rights, lives and destinies through representatives chosen by themselves in accordance with their own procedures”.
 


…

New Zealand does not have a Constitution that is supreme law, but the recognition of a constitutional convention preventing the imposition of majority rule to override the special interests that Māori have as the tangata whenua goes some way towards filling the gap.  The scope of such a convention must necessarily be vague, so that at times there may be argument about whether particular legislative proposals are caught by it, and, if so, whether they are sufficiently acceptable to Māori.  Constraints on the power of a majority cannot be allowed to become the tyranny of a minority. These are matters that would, if necessary in the particular case, themselves need to be resolved in discussion with Māori.  There is, however, no doubt that legislation affecting any existing Māori customary rights in the foreshore and seabed comes within the ambit of a convention in the terms described.

Conclusion on whether the Bill potentially limits the ability of Māori to enjoy their culture
The provisions of the Bill:

· adversely impact on kaitiakitanga by extinguishing customary title over the foreshore and seabed; 

· appear to have a capacity to freeze the recognition of Māori custom and culture, with regard to activities, in an 1840 time warp; 
· do not interpret culture by reference to Māori interpretation of same – with the removal of customary title, for example, Māori cultural connection with foreshore and seabed is limited;
· allow alienation of the foreshore and seabed no specific requirement for alienation to be in accordance with tikanga, when the foreshore and seabed to be alienated is subject to ancestral connection orders, customary rights orders, and/or a territorial customary right; and 

· do not have the consent of the majority of Māori.

Consequently the Bill denies Māori, the indigenous people of New Zealand, the right to enjoy their culture in relation to the foreshore and seabed.  This is a breach of (Article 27 of the ICCPR and) section 20 of the Bill of Rights Act.
Are these limits on the rights of a minority reasonable and justifiable?
When considering what limits are reasonable – for civil and political rights originating in the ICCPR - the Siracusa Principles provide guidance.
  Thomas J in the Court of Appeal
 has stated that the test of whether rights limitations are reasonable “should not be approached without having regard to the Siracusa Principles”.  

The Principles state that “no limitations or ground for applying them to rights guaranteed by the Covenant are permitted other than those contained in the terms of the covenant itself”.  Article 27 of the Covenant (the origin of section 20 of the Bill of Rights Act) contains no limitations.  There is, therefore, a strong argument that allowing any limits to be placed on the rights of minorities to enjoy their culture, as provided in Article 27 and section 20, weakens that right in an unacceptable and inappropriate manner.  

However, given the absence on New Zealand case law on the application of section 20 in practice, the Commission has gone on to consider whether these limits are reasonable and justifiable under section 5 of the Bill of Rights Act.

Section 5 provides that rights can be:

[S]ubject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

The scheme of analysis put forward by New Zealand’s Court of Appeal  – to be employed when seeking to identify reasonable and justifiable limits on human rights – is one that mirrors similar developments in other relevant jurisdictions.  Identifying reasonable limits on human rights is more than a matter of simple balancing – more than a version of ‘on the one hand and on the other hand’.  It is instead a careful and measured analysis, comprising several stages.  
This is shown in the material presented by the Commission in Appendix 4 to this submission, entitled ‘The scheme of analysis used in relevant jurisdictions to identify reasonable and justifiable limits on human rights’.  The principle of proportionality is writ large in all such analyses.

The leading case on section 5 of the Bill of Rights Act is the Court of Appeal’s decision in Moonen v Film & Literature Board of Review
.  This judgment developed the following inquiry to use to identify reasonable limitations on rights:

· First identify the objective which the legislature was endeavouring to achieve by the provision in question;  

· Assess the importance and significance of that objective; 

· The way in which the objective is statutorily achieved must be in reasonable proportion to the importance of the objective (“A sledgehammer should not be used to crack a nut.”);  

· The means used must also have a rational relationship with the objective;

· In achieving the objective there must be as little interference as possible with the right or freedom affected.  

The Court noted that:

Ultimately, whether the limitation in issue can or cannot be demonstrably justified in a free and democratic society is a matter of judgment which the Court is obliged to make on behalf of the society which it serves and after considering all the issues which may have a bearing on the individual case, whether they be social, legal, moral, economic, administrative, ethical or otherwise.

In short, the inquiry under section 5 of the Bill of Rights Act can be phrased as:

A
whether the legislative provision in question serves a significant and important objective (referred to in other jurisdictions as a ‘pressing and substantial objective’), and if so, 

B
whether there is a rational and proportionate connection between that objective and the legislative provision, including whether the objective can be achieved in another way which interferes less with the right or freedom affected. 
  

A. A significant and important policy goal in the Bill?

The relevant policy goal to consider in relation to the right of minorities, is the goal to ‘recognise and protect’ customary rights. This includes investigating their “full extent”, and providing “for formal discussions on redress”.
  This forms a significant and important policy objective.  

Please note that the Government’s primary policy objective, of certainty over the foreshore and seabed, is analysed in Appendix 5.
B. A rational and proportionate connection to the objective?  
The Bill:

· provides no greater certainty than currently exists that customary rights will be recognised by the courts on a case by case basis over time (thereby failing to provide rational connection with the policy objective); and 

· removes the current ability of Māori to seek recognition of customary title at common law (thereby failing to provide a proportionate relationship with the objective); and

· appears to substantially limit the ability of Māori to enjoy their culture and custom in the foreshore and seabed area, in the ways the Commission has described in the paragraphs above (thereby failing, again, to provide a proportionate relationship with the objective).

It therefore appears that the Bill does not achieve the objective of recognising and protecting customary rights in a rational and proportionate manner.  In other words, there is not a rational and proportionate relationship between that policy goal, and the measures employed by the Bill.    
Conclusion on the rights of minorities
The Bill as currently drafted breaches section 20 of the Bill of Rights Act concerning the rights of minorities.  The Bill places limits on the rights of iwi, hapu, and whanau to enjoy their culture in connection with the foreshore and seabed.  These limits are not reasonable and justifiable under section 5 of the Bill of Rights Act.  In reaching this conclusion, the Commission has followed the respected form of analysis for identifying such limits on human rights.  

APPENDIX 4: THE SCHEME OF ANALYSIS USED IN RELEVANT JURISDICTIONS TO IDENTIFY REASONABLE AND JUSTIFIABLE LIMITS ON HUMAN RIGHTS

The approach of the UN Human Rights Committee (in relation to the ICCPR)
Over the last decade or more the Committee has asked
 - reflecting elements of the principle of proportionality – the following questions:

whether the purpose of the restriction is legitimate, whether the restriction is proportionate to the purpose, and whether the restriction is the minimum necessary to achieve that purpose, bearing in mind that exceptions from rights are to strictly construed.  
Further the UN Human Rights Committee approach is that restrictions or limitations on rights “must not put in jeopardy the rights itself.”

Extract from: The Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on Civil and Political Rights

In Spring 1984 experts in international law, convened by the International

Commission of Jurists, the International Association of Penal Law, the American Association for the International Commission of Jurists, the Urban Morgan Institute for Human Rights, and the International Institute of Higher Studies in Criminal Sciences, met for a week in Siracusa, Sicily, to consider the limitation and derogation provisions of the International Covenant on Civil and Political Rights 1966.  These Siracusa Principles were considered by the participants to reflect the present state of international law, with the exception of certain recommendations indicated by the use of the verb "should" instead of "shall".
 

 

General Interpretative Principles Relating to the Justification of Limitations 

[Note the term "limitations" in these principles includes the term "restrictions" as used in the Covenant.]
1.  No limitations or grounds for applying them to rights guaranteed by the

Covenant are permitted other than those contained in the terms of the Covenant itself.

 

2.  The scope of a limitation referred to in the Covenant shall not be interpreted so as to jeopardise the essence of the right concerned.

 

3.  All limitation clauses shall be interpreted strictly and in favour of the rights at issue.

 

4.  All limitations shall be interpreted in the light and context of the particular

right concerned.

 

5.  All limitations on a right recognised by the Covenant shall be provided for by law and be compatible with the objects and purposes of the Covenant.

 

6.  No limitation referred to in the Covenant shall be applied for any purpose

other than that for which it has been prescribed.

 

7.  No limitation shall be applied in an arbitrary manner.

 

8.  Every limitation imposed shall be subject to the possibility of challenge to

and remedy against its abusive application.

 

9.  No limitation on a right recognised by the Covenant shall discriminate

contrary to Article 2, paragraph 1.

 

10.  Whenever a limitation is required in the terms of the Covenant to be

"necessary," this term implies that the limitation:

(a) is based on one of the grounds justifying limitations recognised by the

relevant article of the Covenant,

(b) responds to a pressing public or social need,

(c) pursues a legitimate aim, and

(d) is proportionate to that aim.

 

Any assessment as to the necessity of a limitation shall he made on objective

considerations. .

 

11.  In applying a limitation, a state shall use no more restrictive means than are required for the achievement of the purpose of the limitation.

 

12.  The burden of justifying a limitation upon a right guaranteed under the

Covenant lies with the state.

 

13.  The requirement expressed in Article 12 of the Covenant, that any

restrictions be consistent with other rights recognised in the Covenant, is implicit in limitations to the other rights recognised in the Covenant.

 

14.  The limitation clauses of the Covenant shall not be interpreted to restrict the exercise of any human rights protected to a greater extent by other international obligations binding upon the state.

The approach of the European Court of Human Rights: The principle of proportionality 
Proportionality is the European Court’s principal yardstick for determining whether a limitation on a right in the European Convention on Human Rights and Fundamental Freedoms is appropriate and justified.  It requires a fair balance be struck between “the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights”.

Proportionality has three key elements – which recur in many domestic jurisdictions:

(1)
The legislative objective must be sufficiently important to justify limiting a fundamental right ;

(2)
The measures designed to meet the legislative objective must be rationally connected to that objective – they must not be arbitrary, unfair, or based on irrational considerations;

(3)
The means used to impair the right or freedom must be no more than is necessary to accomplish the legitimate objective – the more severe the deleterious effects of a measure, the more important the objective must be if the measure is to be justified in a democratic society.

The approach taken in the United Kingdom 

The United Kingdom’s Human Rights Act 1998 requires legislation to be read and given effect to, and public authorities to act, in a manner compatible with European Convention rights.
  The Act contains no separate provision in relation to assessing limits on rights. Rather it imports those limits in the specific Convention Articles, and through Strasbourg Convention jurisprudence.  

As with the European Court, the courts in the United Kingdom use the principle of proportionality in order to determine whether a limit on a right is acceptable and justifiable.
  

The approach of the Canadian Supreme Court 

Section 1 of the Canadian Charter of Rights and Freedoms provides that Charter rights can be:

subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

There is a string of Canadian Supreme Court decisions which develop how “reasonable limits” under section 1 are to be identified.  Suffice to say for the purposes of this submission that the inquiry applied by the Supreme Court, to identify “reasonable limits” under section 1, generally has four elements:

(1)
the identification of an important objective (relating to concerns which are pressing and substantial in a free and democratic society);

The following three elements comprise the analysis for proportionality:

(2)
the need for a rational connection between the objective and the means used to achieve it; 

(3)
use of minimal impairment (the measure must limit the right as little as possible – no more than is reasonably necessary to achieve the goal); and

(4)
a proportionality between the deleterious effect of the measure limiting the right, and the objective.
 

“Section 1, by requiring a rational and reasoned justification for encroaching on rights and freedoms, improves the debate about how society is to live”.
  

The approach taken by the Privy Council 
A 1999 Privy Council decision, highly persuasive in New Zealand, adopted a threefold analysis for limits on human rights - under which the court must ask itself:

whether (i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii) the measures designed to meet the legislative objective are rationally connected to it; and (iii) the means used to impair the right or freedom are no more than is necessary to accomplish the objective.
   

Summary

As this material ably illustrates, the approach taken in the New Zealand courts to identifying reasonable and justifiable limits on human rights matches those taken in other relevant jurisdictions worldwide.  
APPENDIX 5: RIGHT TO FREEDOM FROM DISCRIMINATION: FULL ANALYSIS
Article 26 of the ICCPR provides that 

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.  In this respect the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 

The United Nations Human Rights Committee, in General Comment 18
, stated that discrimination covers:

… any distinction, exclusion, restriction or preference which is based on any ground such as race, … property, … or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms. 

Article 26 therefore covers both intended and unintended discrimination. It is affirmed domestically in section 19(1) of the New Zealand Bill of Rights Act 1990 which provides the right to freedom from discrimination (on the grounds as listed in section 21 of the Human Rights Act 1993 – which include ‘race’).

The Canadian Supreme Court
 has defined discrimination as:

… a distinction, whether intentional or not but based on grounds relating to personal characteristics of the individual or group, which has the effect of imposing burdens, obligations, or disadvantages on such individual or group not imposed on others, or which withholds or limits access to opportunities, benefits, and advantages available to other members of society.

The New Zealand Court of Appeal when addressing discrimination under section 19 of the Bill of Rights Act has stated:

[The] purpose [of section 19] is to give substance to the principle of equality under the law and the law’s unwillingness to allow discrimination on any of the prohibited grounds unless the reasons for the discrimination serves a higher goal than the goal which anti-discrimination laws are designed to achieve.

Taking into account leading decisions of New Zealand and Canadian courts on the meaning of discrimination
, the identification of discrimination under section 19(1) of the Bill of Rights Act can require asking whether there is:

· a distinction being made on the basis of one or more of the prohibited grounds of discrimination; and, if so

· whether that distinction involves a disadvantage to an individual or group (and disadvantage can include, for example, the lack of recognition of status, or a lack of access to tangible or future benefits).

Whether discrimination arises directly, or indirectly, these questions are the same. 
Identifying prima facie discrimination in the Foreshore and Seabed Bill 
In general terms, the Constitutional Court of South Africa has recently held
 that racial discrimination can lie “in the failure to recognise and accord protection to indigenous ownership while, on the other hand, according protection to registered title”.

Of more specific relevance to the current circumstance, the Attorney-General’s recent advice
 - on the Foreshore and Seabed Bill’s compliance with Bill of Rights Act – has identified that “it is seriously arguable” that the Foreshore and Seabed Bill gives rise to prima facie [on the face of it] discrimination:

The argument which supports a "prima facie breach" analysis is as follows. The most obvious and key difference in treatment under the Bill is that owners of "specified freehold interests" have those existing rights protected by the Bill. They lose no beneficial interest in the fee simple estate they currently hold by way of certificate of title, or, in the case of Māori freehold interest, under a vesting order under Te Ture Whenua Māori Act. In contrast, Māori who at common law currently enjoy Māori customary title in respect of foreshore and seabed (even though such rights have yet to be "recognised" by the Māori Land Court and/or the High Court) are to be deprived of their title. For one group to be deprived of a (potentially significant) existing source of rights or title, yet another not to be similarly deprived, reaches the threshold of a prima facie infringement of section 19 BORA.

…

Under the Bill, the decision as to whether or not any redress/relief should be made available to a group of Māori who are deprived of Māori customary title (referred to as "territorial customary rights" in clause 28 of the Bill) is a matter which is ultimately at the discretion of the Crown, although the Crown will negotiate in good faith. By contrast, the holders of "specified freehold interests" cannot lose their property rights without either consent or redress.

On balance, I accept it is seriously arguable that these two features of the Bill, i.e., extinguishment of the possibility of Māori customary title and the absence of a guaranteed right of redress, are likely to lead to a finding that the Bill prima facie infringes section 19 BORA. 

The Commission is in accord with the Attorney-General’s opinion that prima facie discrimination exists in the provisions of the Bill.
  However the Commission is not in accord with the analysis that led the Attorney-General, in her advice, to find the prima facie discrimination to be justifiable under section 5 of the Bill of Rights Act.  The Commission has reached a different conclusion.

Identifying reasonable and justifiable limits on the right to freedom from discrimination 
As noted previously, section 5 of the Bill of Rights Act provides that the rights can be:

[S]ubject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

The analysis under section 5 has been discussed at length in Appendices 3 and 4.  In short, the inquiry best employed under section 5 of the Bill of Rights Act can be phrased as:

A
whether the legislative provision in question serves a significant and important objective (referred to in other jurisdictions as a ‘pressing and substantial objective’), and if so, 

B
whether there is a rational and proportionate connection between that objective and the legislative provision, including whether the objective can be achieved in another way which interferes less with the right or freedom affected.
 

A:  Is the policy objective for the Bill significant and important?
The Attorney-General’s advice
 on the prima facie discrimination in the Foreshore and Seabed Bill states that:

The principal reason for introducing the Bill is to clarify the law for both Māori and non- Māori alike.  The state of the law on this subject may best be described as radically indeterminate.  The Ngati Apa decision created significant uncertainty with regard to the common law status of customary interests in the foreshore and seabed in New Zealand. …

Without legislation the Courts would be required to develop the common law of indigenous rights on a case-by-case basis over many years.

… [T]here would be substantial uncertainty as to the legal status of New Zealand's coastline for many years, and governments have the obligation to provide certainty in the law wherever possible. 
The Government’s primary policy goal can therefore be summarised as one of ‘clarifying the law in relation to the foreshore and seabed in order to provide certainty’.  Some certainty has been seen as necessary due to fact (i.e. the decision in Ngati Apa as it relates to Crown ownership of the foreshore and seabed), and other certainty is seen as necessary due to conjecture (i.e. on whether Māori would allow public access to the foreshore, or on whether the Māori Land Court would grant foreshore and seabed the status of Māori freehold land).
When identifying significant and important objectives the goal must be specific, rather than general and potentially applicable to all law.  The Canadian Supreme Court
, considering such objectives in the criminal law, makes a useful point by way of analogy to the current situation, stating that:

If the simple identification of the (content-free) goal of protecting the public from harm constitutes a "pressing and substantial" objective, virtually any law will meet the first part of the onus imposed upon the Crown under s. 1 [which is the equivalent Charter provision to section 5 of the New Zealand Bill of Rights Act].  I cannot believe that the framers of the Charter intended s. 1 to be applied in such a manner. Justification under s. 1 requires more than the general goal of protection from harm common to all criminal legislation; it requires a specific purpose so pressing and substantial as to be capable of overriding the Charter's guarantees. 
Certainty over the foreshore and seabed, as a policy goal, has the capacity to be so broad that it could be adapted at different times to apply to all statute law – for example, a goal of certainty for all land bordering rivers, or certainty for all high country land, and so forth.  (And nor would an objective of generally correcting the law pass muster.)  A goal of certainty may serve as a slippery slope to all legal measures that introduce some measure of certainty being deemed significant and important goals under section 5.  This could also be seen as shorthand for administrative efficiency, which the Court of Appeal has stated should not transcend human rights, rather than providing an acceptable basis for limiting rights.
  It is in the public interest that a policy goal under the section 5 test be focused and specific, so that human rights cannot be easily limited.

In addition, the UN Committee on the Elimination of Racial Discrimination addressed legal certainty in the context of indigenous rights in its 1999 decision concerning amendments to the Australian Native Title Act.
  It stated that:

The Committee, having considered a series of new amendments to the Native Title Act, as adopted in 1998, expresses concern over the compatibility of the Native Title Act, as currently amended, with the State party's international obligations under the Convention. While the original Native Title Act recognizes and seeks to protect indigenous title, provisions that extinguish or impair the exercise of indigenous title rights and interests pervade the amended Act. While the original 1993 Native Title Act was delicately balanced between the rights of indigenous and non-indigenous title holders, the amended Act appears to create legal certainty for Governments and third parties at the expense of indigenous title. [emphasis added] 
The Committee went on to raise concerns about the State party's compliance with the State’s non-discrimination obligations under Articles 2 and 5 of the Convention. It concluded its consideration of these amendments by noting
 that:

Concern is expressed at the unsatisfactory response to Committee Decisions 2(54) (March 1999) and 2(55) (August 1999) and at the continuing risk of further impairment of the rights of Australia's indigenous communities. The Committee reaffirms all aspects of its Decisions 2(54) and 2(55) and reiterates its recommendation that the State party ensure effective participation by indigenous communities in decisions affecting their land rights, as required under article 5(c) of the Convention and General Recommendation XXIII of the Committee, which stresses the importance of ensuring the "informed consent" of indigenous peoples. 

It appears possible that a goal of certainly over the foreshore and seabed in New Zealand, similarly gained at the expense of recognition of customary title, may attract similar international criticism.  
Consequently, the Commission is not convinced that an objective of legal certainty over the foreshore and seabed is sufficiently focused, nor (given the CERD Committee comment) sufficiently significant and important, to form an objective that satisfies the first limb of the inquiry under section 5.  

Nonetheless, in this instance, we have gone on to consider the second limb of the section 5 inquiry - whether the Bill is a rational and proportionate way in which to reach that policy goal.

B. Is the Bill a rational and proportionate way in which to reach the policy goal?

The second limb of the section 5 inquiry has two aspects for consideration – rationality and proportionality.

B1. Does the Bill provide a rational way in which to reach the objective?

The question here is whether there is a rational relationship between the provisions of the Bill and the desired objective of certainty over the foreshore and seabed. 

The Bill does make clear, in clause 11, that full legal and beneficial ownership of the foreshore and seabed is to be vested in the Crown (bar foreshore and seabed currently under private ownership).  Other points clear under the Bill are that:

· The principle of public access across the foreshore and seabed is confirmed (in clause 6);

· A new set or rules is to apply to recognition of customary rights (including customary rights which might have previously amounted to customary title); 

· These new rules will remove the ability of Māori under TTWMA to apply for freehold status for Māori customary land; and 

· The Bill does not affect fisheries (including shellfish), marine mammals or wildlife in the foreshore and seabed, which are dealt with under other legislation.  

However, under the legal scheme created by the Bill there is no ‘higher’ level of certainty, and no meaningful certainty, provided sooner than would otherwise have occurred under the Ngati Apa  decision.  The following, significant matters are yet to be determined by the courts on a case by case basis:

· who has ancestral connection with the foreshore and seabed;

· who has the ability to carry out customary activities in the foreshore and seabed, and potentially derive commercial benefit from that activity, under a customary rights order; 

· who local authorities must consider, in practical rather than theoretical terms, when dealing with commercial and environmental matters (for example, the construction of sea walls) in the foreshore and seabed area;

· who has customary title sufficient to be described as territorial customary rights; and

· who may gain redress for loss of customary title.

Deciding these matters on a case by case basis is appropriate.  However, the method of determining rights and obligations over time in the Bill does not meet the Crown’s objective of certainty over the foreshore and seabed.  This is because it provides the same level of case by case certainty over time, for the foreshore and seabed, that would be achieved under Ngati Apa – the only difference being an end result with no ability to gain recognition of customary title, or to obtain for Māori customary land a status of freehold.  

The practical effect of this ‘new’ uncertainty will be that, until all foreshore and seabed court cases in relation to the above orders are settled over time, and as the resources of applicant allows them to engage in court proceedings:

· Local authorities will not know for certain who the various new RMA obligations apply to (for instance, who should be consulted during the creation of a policy statement or plan
), which may impact upon local businesses.

· There may be impacts on business due to uncertainty, as for example local authorities plans are not allowed to include rules likely to have a significant adverse effect on a recognised customary activity
; 

· The Minister of Conservation will not be able to appropriately acknowledge all relevant customary activities when issuing any coastal policy statements
; and

· Māori will not know the extent to which their customary rights are to be recognised by the Crown (including local authorities).

Further, despite clause 6 of the Bill concerning public access, the public’s ability to gain access to the foreshore and seabed is also not certain under the Bill.  The Hon Dr Cullen advises that this “is being dealt with elsewhere in the Land Access Review that the Ministry of Agriculture and Forestry has underway”.

Further confusion and uncertainty between Māori Land Court and High Court jurisprudence?

In addition, the Attorney-General stated
 in her advice on the Bill that under the existing situation: 

This jurisprudence would be developed through both the High Court and the Māori Land Court, thus creating the real possibility of conflicting and confusing approaches and decisions. 

However the Bill itself makes distinctions similar to those in the existing legal scheme between the roles of the Māori Land Court and the High Court.  For example, where applications on the customary rights orders involve “tikanga” as opposed to involving “distinctive cultural practices” these decisions will be made by different courts (the Māori Land Court and the High Court respectively).
  And under the Bill the avenue of appeal from the Māori Land Court for matters of tikanga remains to the Māori Appellate Court.
  
The Commission queries the level of actual confusion and uncertainty likely to arise from this arrangement, either in the current situation, or under the provisions of the Bill.  This is because scope currently exists, and remains the same under the Bill, for divergence of jurisprudence which requires clarification to be addressed at the Court of Appeal – which is the route of appeal for both the Māori Appellate Court and the High Court.

B1. Conclusion on whether the Bill provides a rational way in which to reach the objective

Given the above factors, the Commission concludes that the provisions of the Bill do not provide a rational relationship with the Crown’s objective.  The Bill provides few actual advances in terms of certainty over the foreshore and seabed.  As was the situation after the Court of Appeal’s decision in Ngati Apa, much (including all customary rights) remains to be settled by the courts, over time, on a case by case basis.  Other matters remain to be clarified by subsequent legislation.  And we question whether inter-court confusion of jurisprudence would or will occur.  The certainty provided by the Bill goes little further than a new set of rules governing how the decisions to be made over time, replacing a previous set of rules.

B2. Does the Bill provide a proportionate way in which to reach the objective?

The question here is do the provisions of the Bill achieve the policy objective in a proportionate manner - or are there other ways to provide a workable level of certainty about the foreshore and seabed while limiting the right to freedom from discrimination less?  For example, is it necessary to extinguish the possibility of Māori customary title, and without certain redress, in order to gain certainty over the foreshore and seabed?  Is there no other, reasonable way in which to achieve this goal?  Iwi have expressed the view that under the Bill the brunt of the measures to create certainty (i.e. ownership vesting in the Crown) are borne by Māori, and Māori bear the brunt of uncertainty created by the Bill (e.g., on whether customary activities will be recognised). 

The Hon Dr Cullen, at his address on 1 June, in response to a question about the alternatives considered by the Crown noted the options at either end of the spectrum – either:

· to remove customary title and vest foreshore and seabed ownership in the Crown and to provide nothing else; or

· to do nothing after Ngati Apa.

However the policy process, as reflected in the Government’s Discussion Paper and Cabinet papers, shows that other alternatives were raised (for example, vesting the ownership of the foreshore and seabed in the “public domain”).  Plus public debate and submissions to date on foreshore and seabed issues have highlighted a further range of alternatives.  We believe that some of these alternatives may provide a more proportionate response to foreshore and seabed issues.  Some may reach the policy goal better it is reached by the provisions of the Bill, while limiting the right of Māori to freedom from discrimination less, if at all.  
The following range of alternatives provide options which merit further consideration (this is not intended as an exhaustive list)
:

· The provisions of the Bill could be amended so that full legal and beneficial ownership of the foreshore and seabed vests in the Crown where no customary title for that part of the foreshore and seabed is proven on a case by case basis through the courts.  This preserves the possibility of customary title, and would only apply in circumstances where the customary connection with the foreshore and seabed amounts to exclusive group use and occupation.  Explicit legislative provision could be made for the concept of Crown ownership to be subject to proven customary title in this manner.  The Crown maintains the role of regulating the foreshore and seabed area.   

This is similar to the approach adopted by Canada, where section 35 of the Canadian Constitution Act 1982 provides that “the existing aboriginal and treaty rights of the aboriginal peoples of Canada are.. recognised and confirmed”.  “[I]n Canada .. aboriginal title litigation has progressed slowly and that has created some uncertainty for commercial interests and the general public but the Canadian and British Columbia provincial governments have resolved to address the issue on a case by case basis.”

· Legislating afresh to preserve Māori and other’s customary title to foreshore and seabed, but ensuring that any recognition of that title in the courts is accompanied by covenants (e.g. vested in the local authority) to protect public access to the foreshore and seabed, and to prevent the alienation of same.
· The use of existing procedures under TTWMA to protect Māori customary rights over the foreshore and seabed while protecting the ability of people in New Zealand to access it.  For example, under TTWMA there is currently the ability to:
· Apply to the Māori Land Court to have foreshore and seabed declared Māori Customary Land (section 129 of TTWMA refers);

· Have this land declared a Māori reserve (section 338 refers);

· A Māori reserve can then, upon the express recommendation of the court, “be held for the common use and benefit of the people of New Zealand” (section 340 refers).  This process makes the land inalienable, and the land can be administered by a trust or by a local authority on behalf of a trust.  This appears to provide a means of protecting Māori customary land while providing for public access. 
· Any foreshore and seabed recognised as having the status of Māori customary land under TTWMA could be explicitly linked, through amendment to TTWMA, to the regulatory framework provided by the RMA.

· Guaranteed compensation and/or other equitable redress could be provided for all extinguishment of customary title over the foreshore and seabed (to bring customary title holders into line with those with ‘specified freehold interests’).

· Appeal mechanisms could be provided so that High Court decisions on whether ‘territorial customary rights’ (and thereby ‘redress’) exist can be reviewed. 

In our view, many of these alternatives may provide positive steps towards a policy goal of certainty, while limiting the right to freedom from discrimination less. 

And the Siracusa Principles can again provide guidance.
  The Principles state that “the scope of a limitation .. in the Covenant shall not be interpreted so as to jeopardise the essence of the right concerned”.  Proportionally, the scope of the Bill’s measures go further than necessary, for example, by extinguishing customary title.  It could be argued that provisions of the Bill are implementing the policy goal of certainty in a way that jeopardises the essence of the right to freedom from discrimination.    

Is the use of time limits on applications a proportionate way to reach the policy goal?

There is also the question of whether time limits are proportional.  Under clauses 37(2) and 58(2) of the Bill, all applications for ancestral connection orders and customary rights orders must be made within the next decade - before 31 December 2015.

In considering timeframes:

each limitation must be scrutinised to ensure its own particular range and terms are compatible with the right which everyone enjoys to have his or her justiciable claims settled by a court of law.

The deadline of 2015 does not appear proportionate to the Crown’s goal of certainty in two ways.  First, allowing a decade to settle the recognition of customary rights under the terms of this Bill provides no short, or even longer term practical certainty – for Māori, for local authorities, for business, for the public, and for the Minister of Conservation, as noted previously.

Secondly, taking a broader view, the Commission queries whether ‘certainty’ requires a time limit.  Durable solutions reached via a fair process will be final and endure the test of time, providing certainty, whether they are negotiated and determined in one year or in ten or twenty.  Consider applicants who may not have the resources within the timeframe to lodge applications with the courts for the recognition of customary rights – it is unlikely that the desire to have customary rights reasonably addressed will diminish whether or not a timeframe is set in legislation.  

We note that when the (then) Minister of Māori Affairs, the Hon Doug Kidd, was speaking to the Māori Affairs Bill in the House in 1992 – the Bill which introduced TTWMA – he said that:

The power of the Māori Land Court to investigate title to customary land and to make status orders will not be subject to any limitation period. 

It is far from clear why this reasonable approach requires change, now that the foreshore and seabed is at issue.  

B2: Conclusion on whether the Bill provides a proportionate way in which to reach the objective
Given the above listed possible alternatives, the Commission considers that the means used in the Bill to achieve the Crown’s policy goal are not proportionate.  In short, as the approach taken by Canada ably illustrates, it is not necessary to extinguish customary title to the foreshore and seabed (without a guarantee of redress), and to restrict customary rights (including with time limits), in order to provide a workable level of certainty over the foreshore and seabed.

Conclusion on right to freedom from discrimination 
The Bill in its current form is discriminatory.
 

The Commission has formed this conclusion because:

· the Bill places limits on the right of Māori to be free from discrimination under section 19(1) of the Bill of Rights Act (i.e. the Bill is prima facie discriminatory); and

· these limits are neither reasonable nor justifiable under section 5 of the Bill of Rights Act, with the means employed by the Bill to reach the Government’s stated policy objective being neither rational nor proportionate.  

Any goal of greater legal clarity and certainty over the foreshore and seabed in New Zealand will only be achieved through the creation of durable solutions on all aspects of customary rights and customary title, reached through respect for human rights.  And reached by taking a case by case approach to an end supported, as far as possible, by all parties to these matters.  

The Treaty of Waitangi settlement process, and the recent petition concerning the 1982 Citizenship (Western Samoa) Act, illustrate the importance of avoiding actions that create or perpetuate a legitimate sense of grievance in our communities.

APPENDIX 6: RIGHT NOT TO BE ARBITRARILY DEPRIVED OF PROPERTY, AND COMPENSATION: FULL ANALYSIS
The right to be immune from arbitrary deprivation of property is a human right.  Article 17 of the Universal Declaration of Human Rights declares that: 

Everyone has the right to own property alone as well as in association with others.  No-one shall be arbitrarily deprived of his property.

Clearly the qualifier in this right is provided by the term ‘arbitrary’, and a prohibition against the arbitrary deprivation of property is included in the First Protocol to the European Human Rights Convention.  The American Convention on Human Rights also provides, in Article 21(2), that “no one shall be deprived of his property except upon payment of just compensation”. 

While New Zealand’s domestic human rights legislation is silent in relation to arbitrary deprivation of property, other legislation and policy supports the domestic existence of this right – for example, the scheme of the Public Works Act 1981, and the terms of the Treaty of Waitangi settlements negotiated by the Office and Minister of Treaty Settlements.    
Is such a ‘property’ right triggered by the Foreshore and Seabed Bill?

The Commission has considered carefully whether the above right, in relation to deprivation of property, applies to the current situation.  This is because, although the Court of Appeal in Ngati Apa has acknowledged that customary title over the foreshore and seabed in New Zealand has not been extinguished by statute, there has not been the opportunity to have such title recognised in the common law (e.g. through application to the Māori Land Court under TTWMA).
Nonetheless, a common sense consideration of customary title, and of the position of Māori in New Zealand, suggest that it is implausible that Māori customary title amounting to a right of exclusive use and occupation would not occur somewhere in New Zealand’s coastline.  Consider, for example, some parts of the East Cape.  And the Bill, in clauses 28, 29 and 33, contemplates that some groups will be able to provide sufficient evidence for a finding in the High Court of the existence of territorial customary rights (previously “recognised at common law as customary rights, customary title, aboriginal rights, aboriginal title, or as rights or title of a similar kind”, amounting to a “right to exclusive occupation and possession”).  

Further, the Attorney-General in her advice on the Bill
 acknowledges “land interests” are involved, and states that:

However, it seems from at least some of the judgments of the Court of Appeal, from Canadian authority and from the definition of "territorial customary rights" in clause 28 of the Bill that such title would, if proven, be capable of amounting (in at least some cases) to a right of exclusive occupancy (subject to public rights and restrictions on use, development, etc imposed by common law and/or statute), would entitle the occupants to use, develop and extract the resources from the particular area of foreshore and seabed (subject, of course, to any restrictions imposed by common law and/or statute), but would not be alienable.
And the Hon Dr Cullen stated recently that “if a claimant could, as a matter of fact, establish a customary interest that required exclusive right of possession or occupancy, then the Bill would have the effect of removing that property right”.  He said further that it is “clear that Māori customary rights are a form of property rights”.

These factors all suggest that it is reasonable and appropriate for the Commission to consider the human right not to be arbitrarily deprived of property, and compensation, in relation to the current legislative proposals.

What is a deprivation of property?

Deprivation of property “means divesting, keeping out of enjoyment, or causing loss (for example, by taking away, destruction, or by causing extinguishment) of a right.”
  
When is a deprivation of property arbitrary?

It is important to note that property can be taken in the public interest.  

A deprivation of property is in the public interest when it is for a legitimate purpose, when it is appropriate to the achievement of that purpose and when, by virtue of compensation reasonably related to the value of the property, it strikes a fair balance between the demands of the general interest and the requirements of the individual’s fundamental rights.  Compulsory transfer of property from one individual to another may, in principle, be considered to be in the public interest if the taking is effected in pursuance of legitimate social policies.
 

Restrictions can also be placed over the use of property.  This is relevant to the public access issues in the current foreshore and seabed debate.  The right not to be arbitrarily deprived of property does not preclude restrictions on the use of land, so long as they serve objectives of general public interest, and as long as restrictions do not constitute a disproportionate and intolerable interference with the rights of the owner.  
New Zealand courts have considered the meaning of ‘arbitrary’ in the analogous situation of arrest and detention – involving a deprivation of liberty, rather than a deprivation of property.  Such an action is arbitrary if:

it is capricious, unreasoned, without reasonable cause: if it is made without reference to an adequate determining principle or without following proper procedures.

Arbitrary actions incorporate elements of inappropriateness, injustice, and lack of predictability.  The Canadian Supreme Court has held that “a discretion is arbitrary if there are no criteria, express or implied, which govern its existence”.

With regard to the provisions of the Foreshore and Seabed Bill, and mindful of the above definitions of ‘arbitrary’, the removal of property rights on a basis that is discriminatory may well be considered an arbitrary deprivation of property.  

We have also considered whether the breadth of the definition of some rights, in clause 28(a) of the Bill, is so wide as to be potentially arbitrary in its application.  For example, it defines the various customary rights that it removes and replaces with ‘territorial customary rights’ as including “rights or titles of a similar kind”.  This appears to provide no certainty about the rights it will capture (and thereby extinguish) in practice.  The breadth of this definition therefore seems to raise the potential for an ‘arbitrary’ deprivation of rights. 
We also raise in passing the question of necessity – is the deprivation of an ability to seek customary title at common law an arbitrary one if the removal was not necessary?  Appendix 7 “The Necessity for the Foreshore and Seabed Bill?’ provides a full discussion of necessity.   

Conclusion on whether this deprivation of property is likely to be arbitrary

The Commission concludes that the deprivation of property rights on a discriminatory basis, as provided in the Bill, is likely to prove arbitrary.  Matters of the necessity for this Bill, and the breadth of definitions, contribute to this view. 

We turn now to consider the question of compensation/redress for a deprivation of property rights – which is closely related to questions of arbitrariness.

Redress / Compensation under the Bill 

Clause 33 of the Bill provides that, once the High Court has recognised a customary title (which amounts to a proven exclusive use and occupation over a part of the foreshore and seabed), and has replaced it with a territorial customary right, the 

Ministers to whom the finding is referred must enter into discussions with the group in whose favour the finding is made; the purpose of such discussions is to consider the nature and extent of any redress that the Crown may give.  

The acquisition of property without the payment of compensation constitutes a deprivation.
  Compensation means recompense for loss – and in the Waitangi Tribunal’s Report it considered compensation “essential” in response to removal of Māori property rights.  And the Attorney-General, in her advice on the Bill has acknowledged that “the absence of a guaranteed right of redress” in the Bill gives rise to prima facie discrimination.
  The principles which underlie the right of a person not to be deprived of property without compensation are:

First, that some public interest is necessary to justify the taking of private property for the benefit of the state and. Secondly, that when the public interest does so require, the loss should not fall upon the individual whose property is taken but should be borne by the public as a whole.
 

The issue has been raised in public debates of whether ‘redress’ (in clause 33 of the Bill) potentially includes ‘monetary compensation’.  ‘Redress’ is not defined in the Bill.  The Oxford Dictionary
 defines redress as “to set right; to rectify, reparation, amends for a wrong done”.  

We note that the term has been used in sections of the South African Constitution – which provide that persons dispossessed of property, or with insecure tenure in land, as a result of past racially discriminatory laws are entitled to comparable or equitable redress.
  In that context, the South African Restitution of Land Rights Act 22 of 1994 makes it clear that redress includes compensation.  “Equitable redress” is defined as:

any equitable redress, other than the restoration of a right in land, arising from the dispossession of a right in land after 19 June 1913 as a result of past racially discriminatory laws or practices, including
(a) the granting of an appropriate right in alternative state-owned land;

(b) the payment of compensation.

The Commission can identify no reason why this should not be the case in New Zealand - with redress for the loss of customary title over the foreshore and seabed potentially encompassing compensation.
  

In the New Zealand context, in 1997 the Hon Douglas Graham (then Minister in Charge of Treaty of Waitangi Negotiations) said in response to a Parliamentary Question that:

To the extent that those customary and aboriginal title rights still exist … it may well be that it is not only unnecessary to extinguish them but vastly better to actually recognise them and put them into practice in today’s world.  That was the conclusion of the royal Canadian commission of inquiry on aboriginal rights in Canada… If we wish to extinguish those rights – if that were thought to be necessary – then not only would we have to settle historical claims where they have been breached and pay compensation appropriate to that, but we would also have to pay compensation for the taking away of the rights, which could be done only with the consent of Māori unless it were in the national interest and we would have to pay compensation after due consultation.

As the Hon Doug Graham intimates above, one element of the Canadian Supreme Court’s “test of justification”
 to be applied when customary title is infringed, is whether in a situation of appropriation fair compensation is available.  Further, in the Australian case of Mabo
 Toohey J in the High Court contemplated a lack of compensation from a non-discrimination perspective, commenting that:
The question here is whether extinguishment of the traditional title of the Meriam people without the compensation provided for in the Acquisition of Land Act 1967 ... means that, by reason of a law of Queensland, persons of a particular race, colour or national or ethnic origin do not enjoy a right that is enjoyed by persons of another race, colour or national or ethnic origin or enjoy a right to a more limited extent than those persons. If the traditional title of the Meriam people may be extinguished without compensation, they do not enjoy a right that is enjoyed by other titleholders in Queensland or, at the least, they enjoy a right to a more limited extent. A law which purported to achieve such a result would offend s.10(1) of the Racial Discrimination Act and in turn be inconsistent with the Act within the meaning of s.109 of the Constitution. 

The Commission believes that once the right holder has been able to prove the existence of customary title, equitable redress (whether as monetary compensation or in some other form) should be guaranteed to the right holder by the Crown.

Statutory criteria for redress
Given that the Canadian Supreme Court has held that “a discretion is arbitrary if there are no criteria, express or implied, which govern its existence”,
 the inclusion in the Bill of statutory criteria to guide negotiations with Ministers about redress would appear to be a possible safeguard against arbitrariness.

Elements of a potential model are provided by section 25(3) of the South African Constitution, as follows:

The amount of the compensation and the time and manner of payment must be just and equitable, reflecting and equitable balance between the public interest and the interests of those affected, having regard to all relevant circumstances, including - 

a. the current use of the property; 

b. the history of the acquisition and use of the property; 

c. the market value of the property; 

d. the extent of direct state investment and subsidy in the acquisition and beneficial capital improvement of the property; and 

e. the purpose of expropriation.

Amount of compensation 

There is the related question of the quantum of any compensation.  We do no more than note the following in passing. 

The Canadian Supreme Court
, in contemplating compensation for infringement of customary title, has stated that:

The amount of compensation payable will vary with the nature of the particular aboriginal title affected and with the nature and severity of the infringement and the extent to which aboriginal interests were accommodated. …

It must be emphasised that fair compensation is not to be equated with the price of a fee simple.  Rather, compensation must be viewed in terms of the right and in keeping with the honour of the Crown. Thus, generally speaking, compensation may be greater where the expropriation relates to a village rather than a remotely visited area. I add that account must be taken of the interdependence of traditional uses to which the land was put. 

Conclusion on the right not to be arbitrarily deprived of property, and compensation
The deprivation of property rights on a discriminatory basis, as provided in the Bill, is likely to prove arbitrary.  As stated above, matters of the necessity for the Bill, and the breadth of definitions, contribute to this view.  In addition, once the existence of customary title has been proved, equitable redress by the Crown should be guaranteed to that right holder under the Bill (whether in the form of monetary compensation or in some other form).  To further avoid questions of arbitrariness, the Bill should include statutory criteria for redress (for which South African law provides a potential model).  

APPENDIX 7: THE NECESSITY FOR THE FORESHORE AND SEABED BILL?: MĀORI LAND COURT STATISTICS
In the course of developing the Commission’s submission the question of the necessity of the Foreshore and Seabed Bill has arisen for consideration.  Were Māori, for example, likely to receive fee simple title to the available foreshore and seabed, through the determinations of the Māori Land Court under TTWMA?   

Clearly, it is not possible now to fully determine what might have happened if the Government had not made its immediate and public response to the Ngati Apa decision.  However, it is possible to determine that the Government’s response gave rise to the subsequent increase in applications to the Māori Land Court for recognition of customary land status (with some 74 applications received and rising).
Perhaps more importantly, concerning the question of the necessity of the Bill,  are the Māori freehold land status orders granted by the Māori Land Court prior to the Government’s response to Ngati Apa.  Those statistics are illuminating, in terms of the actual size of the potential issue that existed to be addressed.  Māori Land Court orders statistics, recording the change of the status of land from Māori customary land to Māori freehold land were as follows
:

Year 






Number of orders
1993 to 1998






0

1999 to February 2003 




2

Further, the Court declined freehold status to another claim where the land at issue was part of Mount Ruapehu – that land received Māori customary land status but not Māori freehold land status.  Over the 4 year period 1999 to 2003 a further 8 applications were dismissed or rejected by the Court, while 8 were adjourned or are pending.  

These statistics suggest that not only was the Māori Land Court unlikely to have granted a large number of freehold status applications per year in relation to the foreshore and seabed, but that in handling the current comparative landslide of applications the Court’s measured approach would have continued.  Bear in mind also that the Māori Land Court’s current hearings to consider customary land (and thereby freehold land) status applications, whether over the foreshore and seabed or elsewhere in New Zealand, are complex.  They take months if not years. Much of the evidence is oral.  There are often cross-claims.  
In other words, the granting of fee simple title to the foreshore and seabed to Māori was never going to be a simple matter for applicants.  The Court of Appeal in Ngati Apa foreshadowed as much.
There is also the point, noted in the submission, of the role tikanga plays in Māori culture with regard to land alienation.  This may partially explain why Māori, in the period between 1993 and 2003, appeared reluctant to use the provisions of TTWMA to gain Māori freehold land status for customary land.  Given the individualised notion of land ownership on a fee simple title (potentially available once such freehold land status was obtained) alienation of land becomes more accessible.
APPENDIX 8: RIGHT TO DEVELOPMENT: FULL ANALYSIS 

Just as all New Zealanders believe they have the right to develop land and property in which they hold property rights, so obviously Māori believe they enjoy such rights in respect of their property.  These rights to development, subject to the regulation and qualifications Parliament may impose, are not only part of New Zealand common law, but are grounded in international law and in the Treaty of Waitangi.
The connection between the right to development and the right of self determination
In the international context, the right of self determination is mentioned as it over-arches a number of relevant human rights for all peoples (including indigenous peoples), not least the right to development.  Article 1(1) in both the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights, provides that:

All peoples have the right of self determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

The UN Human Rights Committee has stated that “the right of self determination is of particular importance because its realisation is an essential condition for the effective guarantee and observance of individual human rights and for the promotion and strengthening of those rights.”
  

Important elements of the right of self determination include:
· effective participation in decision making;
· with regard to indigenous peoples, the recognition of customary laws; and

· the right to choose, adapt, and develop.
The essence of the right of self determination is choice; a free, genuine and voluntary choice in securing the continuing restructuring of human communities in accordance with the evolving aspirations of the members of such communities. …It is not a single choice to be made in a single day.  It is the right of a group to adapt their political position in a complicated world to reflect changing capabilities and changing opportunities.

Clear parallels exist between the internationally recognised right of self determination and the right under Article 2 of the Treaty of Waitangi to te tino rangatiratanga.  Waitangi Tribunal reports have elaborated on the principle of protection of tino rangatiratanga, including the Orakei report, which stated that under Article 2 of the Treaty, Māori would retain full authority over their lands, homes and the things important to them – their mana Māori.

The right to development

The UN General Assembly’s 1986 Declaration on the Right to Development
 states that:

The right to development is an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realised.

The human right to development also implies the full realisation of the right of peoples to self-determination, which includes, subject to the relevant provisions of both International Covenants on Human Rights, the exercise of their inalienable right to full sovereignty over all their natural wealth and resources.

Articles 3, 4 and 10 of the Declaration call on governments to assist with the full realisation of these rights. 

Further, Article 15(1) of the International Covenant on Economic, Social and Cultural Rights provides that:


The State Parties to the present Covenant recognise the right of everyone:

(a) to take part in cultural life;

(b) to enjoy the benefits of scientific progress.

At the World Conference on Human Rights, held in Vienna in 1993:

The final document… endorsed by the forty-eighth session of the General Assembly … reaffirms the principles that have evolved during the past 45 years and further strengthens the foundation for additional progress in the area of human rights. The recognition of interdependence between democracy, development and human rights, for example, prepares the way for future cooperation by international organizations and national agencies in the promotion of all human rights, including the right to development.  

And in 1998 the General Assembly again considered the right to development.
  It expressed its concern that the Declaration is insufficiently disseminated and should be taken into account - including in national development strategies and policies.  The General Assembly reiterates that the right to development is a universal and inalienable right and an integral part of fundamental human rights.
  The resolution urges all states to eliminate all obstacles to development by pursuing the promotion and protection of economic, social, cultural, civil and political rights.

Clearly the right to development in New Zealand, in relation to the foreshore and seabed and more broadly, has to be balanced between all people(s).  Hence, economic activities and any environmental effects thereof are regulated – mainly through the provisions of the RMA.  The Commission has provided, in Appendix 10 to this submission, a reference chart analysis of the amendments to the RMA made by the Bill.  We focus now on:

· the right to development in relation to the Treaty of Waitangi; 

· the Bill’s effects on Māori right to development in the foreshore and seabed area; and

· the Bill’s effects on everyone’s right to development as exercised in that area.

The role of the Treaty of Waitangi in the right to development in New Zealand

In New Zealand the right to development has been considered by the courts and the Waitangi Tribunal under Article 2 of the Treaty of Waitangi.  In the Muriwhenua Fisheries Claim
 the Waitangi Tribunal found that

(a) The Treaty does not prohibit or limit any specific manner, method or purpose of taking fish, or prevent the tribes from utilising improvements in techniques, methods or gear.
(b) Access to new technology and markets was part of the quid pro quo for settlement.  The evidence is compelling that Māori avidly sought Western technology well before 1840.  In fishing, their own technology was highly developed, and was viewed with some amazement by early explorers.  But there is nothing in either tradition, custom, the Treaty or nature to justify the view that it had to be frozen.
(c) An opinion that Māori fishing rights must be limited to the use of canoes and fibres of yesteryear ignores that the Treaty was also a bargain.  It leads to the rejoinder that if settlement was agreed to on the basis of what was known, non-Māori also must be limited to their catch capabilities at 1840.

Māori no longer fish from canoes but nor do non-Māori use wooden sailing boats.  Nylon lines and nets, radar and echo sounders were unknown to either party at the time.  Both had the right to acquire new gear, to adopt technologies developed in other countries and to learn from each other.
(d)
The Treaty offered a better life for both parties.  A rule that limits Māori to their old skills forecloses upon their future.  That is inconsistent with the Treaty. 

(e) The right to development is recognised in domestic and international law in Simon v The Queen (1985) 24 DLR (4th) 390,402 for example.

Subsequent Waitangi Tribunal reports have relied upon the Muriwhenua decision, as seen in the Te Arawa Geothermal Resource hearing.

The claimants’ interest in the resource is not confined by traditional or pre-Treaty technology or needs, but includes the development of the resource for economic benefit and by modern technology.

It is generally accepted by the Treaty partners that the Treaty does give Māori development rights to resources.  Areas of disagreement relate to the aspects and scope of such a right.

While it has been generally accepted that there is a development right (which includes the use of technology unknown in 1840) for properties specified in the Treaty, such as land, forest and fisheries, there has been little agreement over the unspecified ‘other properties’ or taonga.  The Crown accepts the development right for specified properties, such as fisheries, and some Taonga, such as language and culture.  However, it does not accept that the radio spectrum was a Māori taonga in 1840 and therefore does not accept that Māori have a special right to share in the use of a spectrum that subsequent technology has made possible.

Nevertheless the Waitangi Tribunal has taken a liberal approach by recognising a wide range of such developmental rights such as seen in the Radio Spectrum Final Report where the electronic-magnetic spectrum in its natural state was found to be a taonga.  The following principles were seen as having particular relevance for the finding.

· Mutual benefit: Māori expected, and the Crown was obliged to ensure that they and the colonists would gain mutual benefits from colonisation and contact with the rest of the world, including the benefits of new technologies.

· Development: Māori expected and were entitled to develop their properties and themselves and to have a fair and equitable share in Crown-created property rights, including those made available by scientific and technical developments.  The Treaty – or rather the two Treaties that the parties agreed to – needed to evolve to meet new and changing circumstances.

The Court of Appeal has determined that:

A right of development of indigenous rights is indeed coming to be recognised in international jurisprudence, but any such right is not necessarily exclusive of other persons or interests.
The Court of Appeal went on to note:

However liberally Māori customary title and Treaty rights may be construed, tourism and whale watching are remote from anything in fact contemplated by the original parties to the Treaty.  Ngai Tahu’s claim to a veto must be rejected.

Nevertheless, the Court found that the whale-watching business was “so linked to taonga and fisheries”
 that the principles of the Treaty were relevant considerations and that consultation with Māori was required.

Further, in Tainui Māori Trust Board v A-G and Ngai Tahu Māori Trust Board
, Cooke P commented that the spirit of the Treaty could require some kind of priority right be given to Māori development.
How does the Bill affect the right to development held by Māori? 
The International Labour Organisation’s 1989 Convention No 169,
 concerning Indigenous and Tribal Peoples in Independent Countries, states in Article 7 that:

The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development.  In addition, they shall participate in the formulation, implementation and evaluation of plans and programmes for national and regional development which may affect them directly.

In 2002 the Committee on the Elimination of Racial Discrimination said it remained concerned about the continuing disadvantages that Māori face in their enjoyment of social and economic rights.   The Committee urged New Zealand to devote priority attention to this issue and to continue to encourage active and effective participation by Māori in the search for solutions to reduce these disadvantages.
  Consequently, there needs to be serious consideration given to whether the Bill may have the effect of further disadvantaging Māori in respect of the right to development.  
It needs to be noted that customary fishing (including shellfish), whether economic or commercial or as part of the exercise of non-commercial expression of cultural and social life, is not affected by the Bill.
  Commercial fishing rights which clearly link to the foreshore and seabed have already been addressed under the Treaty of Waitangi (Fisheries Settlement) Act 1992.  We note further the Bill’s specific exclusion of the matters falling under the jurisdiction of that Act, the Fisheries Act 1996, the Wildlife Act 1953, and the Marine Mammals Protection Act 1978.
  This submission does not attempt to analyse claims about the fairness or effectiveness of that fisheries legislation.  We note only that these matters are not regulated by the provisions of the Bill.

Removal of Māori freehold land status for foreshore and seabed
There may be two ways in which the Foreshore and Seabed Bill triggers consideration of the right to development held by Māori.  The first is the removal in clause 10 of the Bill of Māori ability to seek recognition in the Māori Land Court of foreshore and seabed as having the status of Māori customary land, and then Māori freehold land (under Te Ture Whenua Māori Act).  Any path to seek freehold title for a part of foreshore and seabed is thereby removed.  However, those with existing private title to foreshore and seabed are largely unaffected by the provisions of the Bill.  

Clearly the ability to undertake commercial activities is greater if your own the land on which the activity is to occur.  There are no questions of access.  There is the ability to raise a mortgage (although alienation also becomes a possibility with fee simple title).  Without the capacity to gain freehold title to customary foreshore and 

seabed, iwi, hapu, and whanau may therefore have a reduced ability to undertake economic development in this area.
However, this distinction will not affect Māori right to development alone, given that all economic development of the foreshore and seabed is regulated in the same way under the RMA.  Being a private owner of land is not a protection against the regulation and monitoring of the RMA.

‘Frozen in time’ limits on Māori development in the foreshore and seabed area
The second way in which the right to development of Māori may be triggered under the Bill, is in relation to a group of Māori who carry out a recognised customary activity under a customary rights order.  Under clause 46 of the Bill the group may derive commercial benefit from that activity.  However under clause 42 of the Bill for an activity to be recognised in such an order it:

· must be, and have been, integral to tikanga Māori since 1840;

· must have been carried on in a substantially uninterrupted manner since 1840; and

· been carried on in the “same area” of foreshore and seabed.  

Such ‘frozen in time’ restrictions were critiqued earlier in this submission in relation to Māori culture and the human rights of minorities.  They appear contrary to the interpretation of Article 2 of the Treaty, as set out above.  It is possible to envisage a number of economic activities in the foreshore and seabed area, such as harvesting seaweed, gathering sand, gravel and/or rocks, eco-tourism, horse-trekking, and tramping, which could provide commercial benefit to Māori.  
However these ‘freezing’ restrictions may seriously hinder the ability of Māori to carry out those activities.  The Commission queries whether others carrying out economic activities in the foreshore and seabed area are similarly limited in the nature of the commercial activities they can undertake.  
These limits may unreasonably infringe the right to development of Māori in specific foreshore and seabed areas.

How does the Bill affect the right to development held by others in New Zealand?
The right to development also warrants consideration in relation to the development on the foreshore and seabed undertaken (potentially) by everyone in New Zealand.  

Under the provisions of both the existing and the proposed law covering commercial development in the foreshore and seabed area, the customary rights and practices of Māori as the indigenous people of New Zealand must be taken into account in decision-making processes.  Under the Bill, long standing customary practices in New Zealand by other cultures also have an opportunity to be proved and thereby recognised in a similar manner.  Such statutory requirements have the capacity to promote respect for different customs within New Zealand’s foreshore and seabed area.

Possible effects of development by others on Māori customary rights in foreshore and seabed areas: Resource Management Act amendments
Iwi and hapu, as indigenous people who hold customary rights and potential customary title over parts of the foreshore and seabed, may have those rights affected by the economic, development activities of others.  The World Bank has noted:

The Bank’s objective is to ensure that the development process “fosters full respect for [indigenous people’s] dignity, human rights, and cultural uniqueness, [and] ….that indigenous peoples do not suffer adverse effects during the development process,… and that they receive culturally compatible social and economic benefits.

The Bill (within its own parameters) considers the customary rights of Māori in respect of development undertaken by other people.  For example, the Bill makes quite extensive amendments to the RMA to take into account (in different ways) ancestral connection orders and customary rights orders, as follows.
  

Resource consents: The Bill provides that when considering whether to grant resource consents local authorities must treat the holders of customary rights orders (which are made in respect of recognised customary activities) as being adversely affected if the grant of the consent may adversely affect the customary activity and must be served with notice of such applications.   Assessments of the effects on the environment for the purpose of considering a resource consent application must include where a recognised customary activity is or is likely to be affected, and a description of possible alternative locations or methods.  

Given the international recognition of the importance of providing for the right to development in respect of customary activities, these provisions provide protections for the holders of customary rights orders when others wish to apply for consent to make use of land or resources associated with the foreshore and seabed.  It is not clear, however, why these provisions do not also apply to the holders of ancestral connection orders - given the possibility that the holders of ancestral connection orders may not always be the same group (as the holders of customary rights orders) in any one area of the foreshore and seabed.  The Bill should provide that the holders of any order available under the Bill have their interests protected in respect of applications for resource consents.  
Matters of national importance: The Bill provides that the protection of recognised customary activities (recognised by way of a customary rights order) becomes a matter of national importance, which all persons exercising functions under the RMA must both recognise and provide for.  This is a fair protection given the internationally recognised importance of protecting customary activities and the right to development.  

However, the factors that the court must take into account in section 6 of the RMA may sometimes not be able to be reconciled.  In such cases protection of customary activities may come second to the other factors contained in section 6.  Consistent with the international principles relating to indigenous peoples right to development, consideration should be given to amending section 6.  Priority could be given to the protection of the exercise of customary activities in respect of some functions and decision making processes under the RMA, for example where these are done by local authorities.  This would more fully recognise the authority of Māori to determine and manage customary activities consistent with Article 2 of the Treaty.  

Local authority plans: The Bill provides that plans made by local authorities under the RMA cannot contain rules which allow activities that would or are likely to have a significant adverse impact upon a recognised customary activity.  The Bill also provides that consent authorities must not grant resource consents to do things that will or are likely to have a significant adverse effect on a recognised customary activity.  The high threshold requiring “significant” adverse impact does not provide sufficient protection for Māori interests.

Resource Management Act requirements for consultation with Māori 
The provisions in the Bill relating to the imposition of controls on customary activities already contain an obligation on the Minister to consult with the holder of a customary rights order when doing so.  Consultation is appropriate.  Although stronger recognition of Article 2 of the Treaty may require some form of shared decision-making processes, involving the Minister and the relevant holder of a customary rights order, before the imposition of any controls on a customary activity.   This approach is supported by the recent report of the Waitangi Tribunal on the foreshore and seabed.

The Bill provides that ancestral connection orders give the holders the right to be consulted about the preparation of regional coastal plans, regional policy statements, regional plans and district plans.  A stronger role for Māori may be required by Article 2 of the Treaty.  As well it is not clear why these provisions do not also apply to the holders of customary rights orders relating to the land and resources in the relevant areas.  It is possible that the holders of customary rights orders will not always be the same as the holders of ancestral connection orders.  To avoid the possible exclusion of any relevant Māori interests these provisions should apply to the holders of any order available under the Bill.  

Conclusion on the right to development 
The Bill in its current form breaches the right to development.

The changes to the RMA do introduce new layers of connections between iwi, hapu and whanau (as holders of ancestral connection and/or customary rights orders), and government (mainly local authorities) – although these connections could be improved.  They are in addition to the existing requirements under the RMA for consultation with iwi and so forth, and form a positive step in terms of Māori customary rights being taken into account in any foreshore and seabed development.

However, in balance against those factors, is the Waitangi Tribunal’s interpretation of development under Article 2 of the Treaty of Waitangi, and that:

· An inability to gain private ownership over customary land may have marked practical effects on the ability of iwi, hapu and whanau to develop commercial ventures in the foreshore and seabed – despite the broad application of RMA regulation over all such ventures;

· Iwi, hapu and whanau development activities seem to be running a risk of being ‘frozen in time’ by the 1840 related requirements of the Bill;

· There appears to be no provision for connections which amount to customary title (in the form of territorial customary rights) to specifically be taken into account when local authorities consider foreshore and seabed development under the RMA;

· There is no indication of the priority to be accorded to customary rights under the RMA.

In light of these factors, and the Tribunal’s findings, the Bill does not appear to place reasonable limits on the right to development. 

APPENDIX 9:  FURTHER HUMAN RIGHTS ISSUES CONSIDERED BY THE COMMISSION : INCLUDED FOR INFORMATION ONLY

In the course of developing this submission we have considered the effect of the Bill on all human rights, as required by the Commission’s mandate under the Human Rights Act 1993.  

In the present public debate on the foreshore and seabed much is being said about a number of human rights, including for example “access to the courts”.  We therefore consider it appropriate to depart from the Commission’s usual approach of only raising the human rights which we consider have been limited by the Bill, by providing the following material to address other human rights issues where the outcome is, as yet, uncertain and inconclusive.  

Right to a fair trial: Access to the courts  
Article 14 of the ICCPR provides that “in the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal”.  Similarly, Article 6 of the European Convention on Human Rights provides the following natural justice/procedural protections:

In the determination of his civil rights and obligations or of any criminal charge against him everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal. …

Importantly, the European Court of Human Rights has held that the right of access to the courts constitutes an inherent element of this right.
  Any limits on that right must meet a test of proportionality (see Appendix 4). 

It is inconceivable that international human rights instruments should prescribe in detail the procedural guarantees afforded to parties in a pending proceeding, without protecting that which alone makes it possible for them to benefit from such guarantees.  The fair, public and expeditious characteristics of a judicial proceeding are of no value at all if there is no judicial proceeding.  Accordingly the right to a fair trial embodies the ‘right to a court’, of which the right to institute proceedings, i.e. the right of access, constitutes one aspect, while the guarantees relating to the organising and composition of the court, and the conduct of the proceedings, constitute the other.

While access to the courts is often mentioned in the foreshore and seabed debate, approached literally the Foreshore and Seabed Bill does not remove the right of access to the courts.  Under the Bill
, access to the courts is still possible – to apply for the new orders for ancestral connection, customary (activity) rights, and territorial customary rights, in relation to the foreshore and seabed.

Therefore any breach of this right is, as yet, uncertain and inconclusive. 
Right to justice: Removal of a cause of action 

Under the right to justice, a first matter for consideration is the removal of a cause of action.  While the Bill still allows access to the courts, what will be changed is an ability to bring certain applications to the Māori Land Court and on appeal to the High Court.  Specifically, Māori can no longer apply to the Māori Land Court for orders that tikanga customary rights to parts of the foreshore and seabed be recognised through the status of Māori customary land, or Māori freehold land under TTWMA.  This is called the removal of a cause of action.  Instead, the Bill provides its new regime of orders.  

Further, for Ngati Apa and the other plaintiffs in that case, these changes may be described as depriving them of the ‘fruit of litigation’, as they will not be able to apply to the Māori Land Court in the way envisaged in the Court of Appeal’s decision.

Right for an individual to be in same position as the Crown in litigation under the Bill of Rights Act  

The section of the Bill of Rights Act relevant to the removal of a cause of action is section 27(3). This section, which appears under the heading of ‘Right to justice’, provides that:

Every person has the right to bring civil proceedings against, and to defend civil proceedings brought by, the Crown, and to have those proceedings heard, according to law, in the same way as civil proceedings between individuals.

The Legislation Advisory Committee has suggested that “regular parties to civil litigation do not have the power or ability to initiate legislation terminating litigation or nullifying its result”
.   And we note that the Court of Appeal
 has commented in general previously that:

[i]ndeed we have reservations as to the extent to which in New Zealand even an Act of Parliament can take away the rights of citizens to resort to the ordinary courts of law for the determination of their rights. 

This would seem to suggest that the Crown’s removal of a cause of action might trigger section 27(3) of the Bill of Rights Act.  However, to date, the courts have interpreted this section of the Bill of Rights Act differently.

In the leading New Zealand case on this section, Westco Lagan Ltd v Attorney-General
 the High Court has held that section 27(3):

is aimed at procedures which govern the assertion or denial of rights in the course of the court…proceedings; and it is not aimed at the creation of other rights in themselves.  Section 27(3)…cannot restrict the power of the legislature to determine what substantive rights the Crown is to have.  Section 27(3) merely directs that the Crown shall have no procedural advantage in any proceedings to enforce rights if such rights exist. 

Given the caselaw explored above, at present it appears uncertain that removal of a cause of action would amount to a breach of the relevant human right (namely. section 27(3) of the Bill of Rights Act).  

Right to justice: Extinguishment of existing applications to Māori Land Court 

Under the right to justice, a second issue concerns existing applications, and arises in clauses 9 and 10 of the Bill.  Clause 10 removes the jurisdiction of the Māori Land Court to consider any existing applications for a part of the foreshore and seabed to receive Māori customary land, and Māori freehold land status under TTWMA.  Clause 9 of the Bill requires the High Court to either dismiss any similar claims, or treat the claims as applications under the provisions of this Bill.

Consequently some 74 or more applicant groups who are currently part way through proceedings in the Māori Land Court, to determine the status of parts of the foreshore and seabed, will have their applications extinguished.  In addition, the Māori Land Court advises that current applicants are receiving no formal notice from the Court that the situation is likely to change and their proceedings cease.
     

Extinguishment of existing applications and fair processes: Natural justice under the Bill of Rights Act 
Section 27(1) of the Bill of Rights Act provides the right:

to the observance of the principles of natural justice by any tribunal or other public authority which has the power to make a determination in respect of that person’s rights, obligations, or interests protected or recognised by law.

Although it would seem that stopping court proceedings part way through – before a determination has been reached – breaches the concept of fair processes inherent in natural justice, to date section 27(1) of the Bill of Rights Act has not been considered in relation to such a situation by the courts.  
In addition, the court in Westco Lagan
 (which concerned the Crown’s cessation of West Coast native timber milling), considered natural justice and section 27(1) in relation to more non-traditional matters.  The High Court stated that:

WCL submits that it is a principle of ‘natural justice’ – reinforced by international recognition and Magna Carta (1297) c.29 – that the Crown cannot and Parliament should not remove property rights in the public interest without compensation.  Counsel accepts the invocation of ‘natural justice’ goes beyond “the traditional judicial review concept of natural justice i.e. bias and fair hearing”; but argued the categories of natural justice are not closed.  

…

I accept the boundaries of the concept are not set in stone, but there are conceptual differences between the rights to fair hearing and unbiased determinations on the one hand, and rights to compensation for expropriation on the other.  The proposal would not mean an extension of the boundaries.  It would mean a voyage through space.
Given that view, the extinguishment of existing proceedings seems unlikely to fall within the boundaries of section 27(1) of the Bill of Rights Act.  Other human rights have therefore been examined to see if they cover this situation.  One - still concerned with fair processes – merits discussion, namely, the right to a fair trial.

Extinguishment of existing applications and fair processes: The right to a fair trial

The European Court of Human Rights (ECHR), in Kutic v Croatia
, has held that removal of a cause of action against the Crown after proceedings have started violates Article 6 of the European Convention on Human Rights.  

Article 6 provides natural justice protections to ensure a fair trial.  In the Kutic case the Croatian Parliament introduced legislation which stopped all current proceedings for damages resulting from terrorist acts pending the enactment of new legislation on the subject. The ECHR stated that:

The Court recalls that the Convention is intended to guarantee not rights that are theoretical or illusory but rights that are practical and effective. … [T]he Court reiterates that Article 6 § 1 of the Convention guarantees the right of access to a court for the determination of civil disputes. The Court considers that this right of access to a court includes not only the right to institute proceedings but also the right to obtain a “determination” of the dispute by a court. It would be illusory if a Contracting State's domestic legal system allowed an individual to bring a civil action before a court without ensuring that the case would be determined by a final decision in the judicial proceedings. It would be inconceivable for Article 6 § 1 to describe in detail procedural guarantees afforded to litigants – proceedings that are fair, public and expeditious – without guaranteeing the parties that their civil disputes will be finally determined.
However, in this case there had been considerable delay in the Croatian government introducing the new legislation – to the extent that it had not been introduced at the time the ECHR was considering the matter.   And this is clearly not the same as current situation in New Zealand, with the recent introduction of the Foreshore and Seabed Bill.  

Given the caselaw explored above, at present it appears uncertain that the extinguishment of existing proceedings would amount to a breach of human rights.  We also note that the fair trial provisions in the Bill of Rights Act (in section 25) only apply to criminal and not civil proceedings (unlike Article 14 of the ICCPR and Article 6 of the European Convention on Human Rights which apply to both civil and criminal matters).  
Extinguishment of existing applications and fair processes: Formal notice
The Commission has also considered whether a lack of formal notice to the 74 or more current applicant groups to the Māori Land Court that their applications may not proceed, is a human rights issue in relation to fair processes.  The Māori Land Court has advised that these applicants have not received formal notice that a law change appears imminent, for the obvious reason that the law has not yet changed, and the form of any new law is not yet certain.
  This approach is supported by caselaw.
  

The Commission has not, in the time available, been able to identify any interpretation of either natural justice or legitimate expectation principles that would support this as a human rights issue likely to succeed.  

APPENDIX 10: REFERENCE CHART: ANALYSIS OF THE AMENDMENTS TO THE RESOURCE MANAGEMENT ACT 1991

	New or amended section of RMA & relevant clause of Bill
	What the amendment does

	Imposition of controls / monitoring / enforcement



	6
clause 74
	The protection of recognised customary activities becomes a matter of national importance which all persons exercising functions under the RMA must recognise and provide for

	9 – 17
clause 75
	Restrictions that apply to everyone else (including s 12 restrictions on use of coastal marine areas; as well as restrictions in district or regional plans) do not apply to recognised customary activities

	17A(2)(b)

&

schedule 12

clause 75 & schedule 4
	Customary activities under a customary rights order may be subject to controls by Minister of Conservation if these have or may have a significant adverse effect – must be done in consultation with the holder of the customary rights order – list of factors the Minister must consider (schedule 12 clause 4)

	17B

&

schedule 12

clause 75 & schedule 4
	Where controls are imposed on customary activities regional councils, must at request of Minister of Conservation, or can on own initiative assess adverse effects and report to the Minister – list of factors the regional council must consider (schedule 12 clause 9)

	33(2)
clause 79
	Local authorities can transfer their powers and functions to the holders of an ancestral connection order

	35(2)

clause 80
	Local authorities shall monitor the exercise of a recognised customary activity and take action under the RMA where necessary

	38(3)

clause 82
	The Minister of Conservation may authorise DOC officers or officers of a local authority to enforce compliance with controls imposed on a recognised customary activity

	332 – 337

clauses 

96- 98
	Powers of entry and search by enforcement officers apply to the exercise of a recognised customary activity, including in respect of any control placed on a recognised customary activity and to assess the effects on the environment of a recognised customary activity

	Information / records of about customary orders



	35(5)

clause 80
	Local authorities shall keep information (available to the public) relating to every customary rights order and every ancestral connection order in its region

	clause 107
	Ministry of Justice to keep a public foreshore and seabed register 

	Planning documents / policies to recognise customary activities

 

	58

&

schedule 1

clauses 83 & 101
	Coastal policy statements made by the Minister of Conservation may state policies about national priorities for establishing and enhancing public access to and along the coastal marine area and about recognised customary activities

Proposed regional coastal plans must be prepared in consultation with (iwi authorities of the region and) the holders of ancestral connection orders relating to the region

	61(2A)

& 

schedule 1

clauses 84 & 101
	When preparing or changing a regional policy statement regional councils must take into account any relevant planning document recognised by (an iwi authority or) the holder of an ancestral connection order and

during the preparation of a proposed policy statement or plan the local authority concerned must consult the holders of ancestral connection orders relating to the area

	62(1)

clause 85

	Regional policy statements must state the resource management issues of significance to (iwi authorities or) the holder of a ancestral connection order relating to the region

	64A

clause 86
	Coastal occupational charges not to be imposed upon persons carrying out a recognised customary activity

	66

& 

schedule 1

clauses 87 & 101
	When preparing or changing a regional plan regional councils must take into account any relevant planning document recognised by (an iwi authority or) the holders of ancestral connection orders to the extent that that its content has a bearing on resource management issues in the region – NB the planning document must be lodged with the council and

during the preparation of a proposed policy statement or plan the local authority concerned must consult the holders of ancestral connection orders relating to the area

	74

&

schedule 1

clauses 88 & 101
	When preparing or changing a district plan local authorities must take into account any relevant planning document recognised by (an iwi authority or) the holders of ancestral connection orders to the extent that that its content has a bearing on resource management issues in the region – NB the planning document must be lodged with the council and

during the preparation of a proposed policy statement or plan the local authority concerned must consult the holders of ancestral connection orders relating to the area

	85A

clause 89
	Plans must not include rules that allow activities that would or are likely to have a significant adverse effect on a recognised customary activity

	85B

clause 89
	Holders of customary rights order may apply to local authority or Environment Court to change rules in plans which do not comply with s 85A – a list of factors is provided of things the local authority must consider when deciding whether rule concerned complies with s 85A

	85C

clause 89
	Environment Court must consider same list of factors plus submissions by any other person when deciding whether rule concerned complies with s 85A

	schedule 1

clause 101
	Local authorities must provide a copy of any proposed plan or operative plan without charge to the holders of ancestral connection orders relating to the area

	Approval of Resource Consents 



	94B

clause 90
	In relation to approving resource consents a holder of a customary rights order must be treated as being adversely affected if in the opinion of the consent authority the grant of the resource consent may adversely affect a recognised customary activity  



	94D

clause 91
	Despite any rules in plans limiting notification of resource consents such applications must be served if in the opinion of the consent authority the grant of resource consent may adversely affect a recognised customary activity

	107A

clause 93
	Consent authorities must not grant resource consents to do things that will or are likely to have a significant adverse effect on a recognised customary activity, unless written approval is given by the holder of the order recognizing the customary activity – a list of factors is provided of things the consent authority must consider when deciding whether there will be a significant adverse effect

	schedule 4

clause 102
	An assessment of effects on the environment must include, in the case where a recognised customary activity is, or is likely to be adversely affected, a description of possible alternative locations or methods for the proposed activity unless written approval is given by the holder of the customary rights order 

	Use and occupation of Crown owned coastal marine areas



	354(3)

clause 99
	Any person may use or occupy the coastal marine area without obtaining Crown consent under either the Land Act or the foreshore and seabed legislation if the use or occupation does not contravene the RMA
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