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Introduction 
1.1 The Human Rights Commission is an independent statutory body operating under the Human Rights Act 1993 (HRA).  The Commission’s responsibilities include advocating and promoting respect for, and an understanding and appreciation of, human rights within New Zealand society. 
1.2 The Land Transport (Driver Licensing) Amendment Rule (No 2) 2006 (“Draft Rule”) proposes a number of changes to the system for licensing older drivers.  The Commission provides comment on the following issues:

1.2.1 The application of a human rights approach to the development of policy and its implications for the proposed changes. 
1.2.2 The Commission’s assessment that the requirement for older people to obtain a medical certificate for driver licence is prima facie age discrimination.

1.2.3 The Commission’s assessment that the discrimination has not been justified. 
A Human Rights Approach to Policy 

1.3 The Human Rights Commission (HRC) has been advocating a human rights framework for consideration in policy development. In our view aspects of this framework are relevant to the development of the Draft Rule, in particular the principle of non-discrimination. The elements of the human rights framework include

1.3.1 Linking decision making at every level to agreed human rights norms.

1.3.2 Identifying the rights of all those involved and in the case of conflict balancing the rights to maximise respect for all rights and rights holders;

1.3.3 The participation of affected individuals and groups in decision making

1.3.4  Accountability for actions and decisions, allowing individuals and groups to complain about decisions that affect them adversely 

1.3.5 Non-discrimination allowing equal enjoyment of rights and recognition of responsibilities by all
1.3.6 Empowering individuals and groups so they can use rights as leverage for action and to legitimise their voice in decision making

History of complaints about older driver testing 

1.4 The Commission has received a large number of complaints that the older driver testing regime is discriminatory on grounds of age. Between January 2003 and June 2004 the Commission received 154 complaints concerning Land Transport Safety Authority requirements applying to older drivers. All complainants were represented by Grey Power in a disputes mediation process with the LTSA and Crown Law. 
1.5 Issues of discrimination raised by complainants included 

(i) the requirement that drivers had to be retested every two years from age 80, irrespective of driving record;

(ii) the costs associated with relicensing, including a requirement for a driving test costing $59.50 and for a medical certificate costing $30. 
1.6 Crown Law responded that the discrimination was justified, concluding there was “a statistically verifiable increase in road safety risk from drivers over the age of 75”. It was argued that “on a per kilometre driven basis, the 80+ group has the second highest fatal crash risk of any age group (after 15-19 year olds). In addition, because of their frailty, older drivers are more likely to be killed or seriously injured in a crash than other age groups. The same pattern of risk for drivers 80 years and over is produced when crash risks are analysed per licence holder and per journey” (letter from Crown Law to Human Rights Commission, 4/7/03).

1.7 This analysis was disputed by Grey Power. In November 2003, the Minister of Transport and the Minister for Senior Citizens commissioned an independent review of the Land Transport Safety Authority’s analysis of older drivers (specifically those aged 80 years and over) crash risk per kilometre driven and report on the reliability of the data and the crash risk conclusions derived (Terms of Reference, Older Driver Crash Statistics Review, Charles Sullivan, Capital Research, April 2004 [http://www.transport.govt.nz/downloads/sullivan.pdf]).   
1.8 The Older Driver Crash Statistics Review (‘the Sullivan Report”) was produced in April 2004 after consultation with Grey Power and the LTSA. The Report stated “with respect to the reliability of data, I find no material problems. With respect to the crash test conclusions derived (from per kilometre driven statistics) major problems were quickly apparent…I find that Grey Power have good reason to dispute the crash risk conclusions apparently derived...”(p2 Summary and Recommendations) 

1.9 The Report stated “Two major reasons to dispute the older driver crash statistics per kilometre driven are (1) distance driven – older drivers typically drive much less annually than younger drivers… (2) fragility – older drivers are more easily injured or killed than younger drivers. Hence it is important not to misinterpret crash statistics as indicators of driver ability, unless appropriate correction for fragility has been applied”. 

1.10 The Report concluded “The increase in crash risk associated with older drivers is much less if presented on a per licence holder basis (rather than distance driven) and corrected for fragility…The LTSA now concedes that in some circumstances they may have overly emphasised the crashes per distance driven statistics in explaining older driver risk. They also acknowledge that driving ability is better measured when the effects of fragility are accounted for”. 

1.11 The Report recommended that 

(a) Officials using crash statistics to justify older driver licensing policy should be warned to take unusual care with graphs like those in the Terms of Reference. In particular they should be advised that a burden of evidence lies with them to justify reliance on per kilometre results (rather than results per licensed driver) or on results not adjusted for fragility. 

(b) Conclusions derived from the crash risk statistics (per kilometre driven) in the government’s initial response to the Human Rights Commission (Crown Counsel letter 4/7/03) should be reconsidered in the light of this review”. 

1.12 The Commission’s Disputes Resolution Team sought mediation of the complaints in June 2004. 
1.13 An Older Driver Licensing Review process was announced by the Minister for Transport Safety in October 2004. The Minister stated “As part of the New Zealand Transport Strategy, the government is committed to improving access and mobility.…We realise that for many older people the ability to drive is the key to continued independence – losing their licence can have a profound impact on their lives. At the same time, we have to balance maintaining mobility for older drivers with the need to provide for the safety of all road users.” 
1.14 Announcement of the Review and other initiatives was accompanied by the release of two research papers commissioned by the government to help direct the future development of older driver licensing policy – “The Sullivan Report”, and a scoping paper “Older People and Transport” by the New Zealand Institute for Research on Ageing (NZiRA).
1.15 Mediation of the complaints was suspended in March 2005 pending the outcome of the Older Driver Licensing Review process. 

1.16 In December 2005 government announced that there would be changes to older driver licensing policy which would implement a new older driver licensing system based on the Stakeholders Consultative Group’s (“SCG”) recommendations (this Group included representation from a wide range of interested groups including Grey Power, Age Concern, NZ Medical Practitioners  Association, et al). 
1.17 The SCG recommended, as a cornerstone of a changed system, the abolition of the mandatory older driver test. 
1.18 LTNZ materials acknowledge that “removal of the mandatory older driver test recognises that older drivers regulate their driving adequately, and that this requirement is considered by many to be unfair and a financial burden…” (http://www.landtransport.govt.nz/consultation/older-driver/draft-driver-licensing-amendment-rule.html#schedule1).

1.19 The removal of the age based mandatory test addresses the discrimination issue raised by the complainants that older drivers are required to be tested at 75, 80 and thereafter retested every two years irrespective of driving record. 
1.20 Nevertheless older drivers are still required to provide a Medical Certificate for Older Drivers to have their licence renewed at age 75, 80, and every two years thereafter.  These requirements are not imposed on drivers younger than 75. The retention of this requirement for older drivers to seek a medical certificate for a driver’s licence, and its associated costs, leaves that aspect of the complaints unaddressed.
1.21 Reasons for the continuation of this age-based requirement are set out as follows: 


Although older drivers won’t have to take a mandatory on-road safety test when relicensing from age 80, it is proposed that they would still have to provide a Medical Certificate for Driver Licence. There has been unanimous agreement among those involved in the review of older driver licensing on the importance of older people having regular checks by their GPs. It is expected that a large majority of drivers at age 75 and over would pass the medical and would proceed directly to licence renewal. (http://www.landtransport.govt.nz/consultation/older-driver/overview.html) 

1.22 Under the heading “Risk to land transport safety” it is stated


Section 164(2)(a), (c) and (d) require the Minister to take into account the level of risk to land transport safety in each proposed activity or service; the level of risk existing to land transport safety in general in New Zealand; and the need to maintain and improve land transport safety and security.


The proposed amendment Rule addresses the risk to land transport safety arising from the inevitable reduction in driving ability as drivers become older and how that can be best managed within the driver licensing system, while still ensuring that older people have access to transport and that their mobility is not restricted.


The number of older drivers involved in serious or fatal crashes represents a low portion of the road toll, and at 2%, is in proportion to the percentage of older drivers in the population. The proposed Rule should continue to maintain safety for older drivers and other road users. Although it is proposed to dispense with the mandatory older driver test, health professionals will have greater responsibility for determining whether a person is fit to drive. They will be encouraged to refer their patients for further assessment if they have significant doubts as to their patient’s ability to drive. 

There is not expected to be any significant adverse safety impact.  In other countries and jurisdictions where there is no on-road test requirement for older drivers, there is no evidence of higher crash rates for older drivers.
1.23 These comments apparently link increasing age with reduced driving ability and hence increased safety risk; and it is also said that older people should have regular medical checks. There is little or no acknowledgement that the continuation of the requirement for a medical certificate for older drivers is age discrimination, and if so, whether there is justification for this (noted, with respect to Bill of Rights considerations, the preliminary view of the Ministry of Justice that the proposed changes appear to be consistent with the New Zealand Bill of Rights Act 1990 and the Human Rights Act 1993, without more detail).
1.24 Yet, as noted above the Sullivan report recommends that LTSA analysis of high crash risks for older drivers should be reconsidered. With respect to the need for regular medical checks, no evidence is provided that older people do not in fact receive regular medical checks. 
Jurisdiction 

1.25 Section 21 of the Human Rights Act sets out the prohibited grounds of discrimination, which include age (from age 16 years).

1.26 Section 19 of the New Zealand Bill of Rights Act 1990 provides that everyone has the right to freedom from discrimination on the grounds of discrimination in the Human Rights Act. 

1.27 Under Part 1A of the Human Rights Act, complaints can be made about acts by the legislative, executive or judicial branch of the Government of New Zealand which are inconsistent with the right to freedom from discrimination in section 19 of the NZBORA. 
1.28 Acts include an enactment, policy, practice or requirement. An “enactment” includes rules and regulations.
1.29 The Draft Rule is made under s. 154 of the Land Transport Act 1998, which authorises the Minister to make Rules regarding the licensing of drivers of different ages.

1.30 Part 1A provides that an act is inconsistent with section 19 of NZBORA if the act (1) limits the right to freedom from discrimination affirmed in that section and (2) is not, under section 5 of the NZBORA, a justified limitation on that right. 
1.31 The requirement for a Medical Certificate for drivers aged 75, 80 and every two years thereafter imposes different age-based requirements for that age group that are not imposed on drivers under 75. Older drivers suffer detriment in that the Medical Certificate must be obtained irrespective of their driving record or health status when there is no corresponding requirement for younger drivers. Older drivers also suffer detriment as they must meet the costs of the assessment which is not required for younger drivers. 

1.32 Older people would be expected to bear the cost of providing a Medical Certificate. This is $50-60 (p. 10, Overview, LTNZ url). Such costs are not eligible for subsidy under the government’s Primary Health Care Strategy. If the General Practitioner decides that a full medical assessment is required, this will cost the applicant $400-450 (p.11., Overview, LTNZ url).  

1.33 In addition, there is a relicensing charge, $18 for each renewal under the new system: (LTSA Q-and-A page 3 of 14). An 86 year old driver who has been applying for medical certificates to keep driving and relicensing as required will have spent at least $340- $390 (2006 dollars).

1.34 It is concluded that the requirement for a Medical Certificate for drivers aged 75, 80 and every two years thereafter is prima facie age discrimination, subject to consideration of whether this is a justified limitation. 
Bill of Rights considerations
1.35 Rules and policy which breach the right to freedom from discrimination may be consistent with the Bill of Rights if they can be justified under s. 5 BORA.

1.36 Section 5 of the Bill of Rights Act states:

“Subject to section 4 of this Bill of Rights, the rights and freedoms contained in this Bill of Rights may be subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society”
1.37 The onus on proving that the limitation on any particular right is reasonable lies with the agency or organisation imposing the limit
(http://www.justice.govt.nz/pubs/reports/2004/bill-of-rights-guidelines/part2.html)
1.40
One approach approved by the Court of Appeal in determining whether a limit on a right is reasonable is provided in Moonen v Film and Literature Board of Review [2000] 2 NZLR 9,16: 
(i) Identifying the significance of the objective that the limit upon a protected right seeks to achieve; 
(ii) whether the limit is rationally connected to, and reasonably proportionate to, that objective;

(iii) whether the limit interferes with a protected right to the least possible degree necessary to achieve the objective in question (minimal impairment test) 
The significance of the objective 

1.41
The purpose of the medical test is for GPs to give their opinion whether the 
applicant is 

· medically fit to drive;

· medically fit but conditions on the licence should be imposed;

· medically fit but the applicant is referred for an on-road safety test where there are significant concerns about the applicant’s ability to meet minimum standards for safe driving;

· of uncertain medical fitness and subject to further specialist medical assessment; or 

· medically unfit to drive. 
1.42 The relicensing test serves important and significant objectives.

1.43 The main objective identified for the Land Transport New Zealand relicensing system for drivers aged 75 and over is to address the risk to land transport safety in this proposed activity. The objective of assessing the level of risk is required under section 164 (2) (a) (c) and (d) of the Land Transport Act. 

1.44 Also required under section 164 (e) of the Land Transport Act is an assessment of how the Rule assists achievement of strategic objectives identified in the Land Transport Act 1998 ie. assist economic development, improve access and mobility, protect and promote public health, ensure environmental sustainability. 
Is the medical testing of older drivers rationally connected and reasonably proportionate to the objective?

1.45 Land Transport New Zealand comment that 
“The proposed amendment Rule addresses the risk to land transport safety arising from the inevitable reduction in driving ability as drivers become older and how that can be best managed within the driver licensing system, while still ensuring that older people have access to transport and that their mobility is not restricted” http://www.ltsa.govt.nz/consultation/older-driver/overview.html 
1.46 This justification links a reduction in driver ability with increased age and with safety risks. The increased safety risk is not proved and if anything, is counter intuitive to available evidence:

1.47 Land Transport New Zealand state that 
· Less than 3% of drivers over 80 would not meet the driving safety standard:  “In 2004, 28,500 drivers over 80 years took 35,515 older driver tests (including retests), with 80.4% passing on the first attempt and 97.5% passing after one or more attempts.” http://www.ltsa.govt.nz/consultation/older-driver/overview.html
·  “The number of older drivers involved in serious or fatal crashes represents a low portion of the road toll, and at 2%, is in proportion to the percentage of older drivers in the population” http://www.ltsa.govt.nz/consultation/older-driver/overview.html
1.48 The Sullivan Report highlights the fragility of older drivers compared with younger drivers. Older drivers are more easily killed or injured than younger drivers. Hence it is important not to misinterpret crash statistics as indicators of driver ability unless appropriate correction for fragility has been applied. 

1.49 With respect to the greater fragility of older people, the Sullivan Report notes that this increases the risk to older people as passengers and pedestrians, rather than being specific to drivers. This raises the question of how statistics affected by fragility are relevant to older driver licensing policy, which presumably relates more to things such as ability. 

1.50 With respect to the distances covered by older drivers, the total number of older drivers, and the relative risks of “severe impact” by distance covered for older drivers,  the Sullivan report states that 

· There is evidence in New Zealand that older drivers typically drive much less - the average distance age groups 20-59 report driving in a year is three to four times higher than the average distance reported by those aged 80+ years. That older drivers drive so much less clearly reduces the risk that they will cause an accident of concern …and can be seen as evidence of self-regulation.  

· Chart 4 of the Appendix to the Sullivan Report indicates that older drivers comprise the smallest group of drivers on the road (grouped in 5 year age bands) 
· Chart 3 of the Appendix to the Sullivan Report provides Drivers’ relative risk of “severe impact” per km driven corrected for fragility 1997-98. The relative risk of all drivers 75+ is less than the relative risk of drivers aged 20-24 and significantly less than the relative risk of drivers aged 15-19. 
1.51 There is evidence in the Sullivan Report of higher safety risks for younger drivers, who do not have a specific test or more stringent test, and are the most highly represented group in road fatalities and injury crashes.
1.52 A number of insurance companies charge higher premiums for drivers under 25. This is lawful under s. 48 of the Human Rights Act where there is reasonable actuarial or statistical data relating to life-expectancy, accidents or sickness. This approach, in short, reflects the risk posed by such younger drivers. It is not the practice of insurance companies to charge higher premiums for older drivers. It is suggested that this is because older drivers do not represent higher levels of risk to justify higher premiums. 
1.53 The cost implications of the policy need to be taken into account. People aged 75 are often on fixed incomes which exacerbates the additional burden of meeting the medical assessment costs of the policy. 

The articulated premise of the policy is that with increasing age comes decreasing driving ability. The unarticulated premise of the policy is that with increasing age comes increasing safety risks. LTNZ has not to date provided evidence to support this assumption. 
1.54 It is concluded that LTNZ has not produced evidence of increased safety risks for older drivers to justify retention of mandatory medical testing and relicensing for such drivers with their associated costs to older drivers. For this reason the Commission concludes that the mandatory medical testing is not rationally and proportionately connected with the objective of road safety. 

Minimal impairment

1.55 Does the method employed enable minimal impairment of the right not to be discriminated against in achieving the objective? Are there other ways of achieving the goals and objective with less impact? Are there other ways of promoting safety without discriminating? 
1.56 The act of self-regulation by older drivers is an important factor, recognised by Land Transport New Zealand. The promotion of the Safe With Age programme encouraging safety awareness for older people is a measure that will contribute to the goals and objectives in a non-discriminatory way.  The Commission welcomes initiatives accompanying the changes in the Draft Rule. These include implemention of an education and information package for older people, their families and communities including expansion of the Safe With Age classroom road safety course, and a subsidy for Safe With Age graduates who wish to further improve their on-road driving skills with a private driving instructor. 
1.57 The Commission comments there should be monitoring and evaluation to assess the proposed expansion of Safe With Age programme and provision of subsidies for Safe With Age graduates. 

1.58 The Commission suggests that such monitoring and evaluation is carried out with the involvement of older drivers and through age-related agencies to facilitate participation by relevant groups and individuals affected. 
1.59 The use of existing frameworks for testing the functional abilities of all drivers is another measure which minimally impairs the right not to be discriminated against. 
1.60 There is continued provision in the Draft Rule for a medical referral system which allows medical professionals, as well as the Police and the community, to refer to the medical section at LTNZ drivers (of any age) who, they believe, may have a medical condition that hampers their ability to drive safely. This may trigger a requirement for the driver to undergo a medical assessment and if necessary a specialist assessment. Individuals assessed as not being medically fit to drive can be referred for rehabilitation, encouraged to retire from driving voluntarily or have their licence revoked by LTNZ. GPs who are uncertain of the medical fitness of the patient may refer the patient for an OT driving assessment.
1.61 This framework might be extended to older drivers with conditions that may be associated with age where these flag certain drivers as a potential risk. 
Conclusion

1.62 A reason given for the removal of the mandatory age-based older driver test is that “the test is regarded as unjustified age-based discrimination” (p5 LTNZ Consultation Document). The LTNZ also comments that most older people regulate their driving adequately, and the costs to older drivers of retaining their licences is considered unfair and a financial burden by many. Further, “almost all jurisdictions in the OECD have no age-based on-road testing requirement, yet safety comparisons with New Zealand show their older-driver crash statistics are comparable with ours…It is not sensible to put all older persons through the test when less than 3% are unable to demonstrate that they meet the minimum standards for safe driving, after one or more attempts.”

1.63 It is considered that the retention of the older driver medical testing regime is also discriminatory. In the Commission’s view justification has not been provided for this as it has not been shown that older drivers pose greater safety risks than other age groups. The expansion of the Safe with Age programme minimally impairs the right not to be discriminated against on grounds of age. Significantly, there is an existing framework for testing for functional driving abilities which minimally impairs the right not to be discriminated against on grounds of age. Such an approach might be developed further to address increased safety risks associated with reduced functional driving ability for drivers of any age. 
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