[image: image1.emf]
[image: image2.emf]
[image: image3.emf]

HUMAN RIGHTS ISSUES IN 

THE REVIEW OF THE IMMIGRATION ACT

This paper identifies human rights issues that should be considered in the review of the Immigration Act. It is provided as a resource for organisations, groups and individuals who are making submissions on the review. 

People immigrate for different reasons - they may be migrants seeking work, asylum seekers fleeing persecution or relatives visiting family members. At some point all are subject to immigration law. 
In 2004 the Human Rights Commission published Human Rights in New Zealand Today: Nga Tika Tangata o te Motu (HRNZT), the first comprehensive assessment of how well human rights are recognised and respected in New Zealand. While HRNZT recognised that there is no specific right to immigration, it emphasised the importance of ensuring that the basic rights of migrants or refugees are protected at all stages of the migration process. It endorsed the International Labour Organisation’s (ILO) observation that national migration policies and practices based on human rights standards have enhanced social legitimacy and accountability
.

Many issues raised in the review reflect the increasing globalisation of labour. In some places migration is the result of persistent poverty, growing unemployment, loss of trading patterns and what has been described as a growing crisis of economic security in developing countries. In others the demand for migrant labour is increasing.
 
Underlying immigration policy is a constant tension between the human rights of migrants and the largely economic reasons that prompt countries to select. Human rights standards provide a tool to manage this tension in a principled and transparent manner
.   

A human rights approach 

This document offers a human rights perspective on the review of the Immigration Act. It focuses on the needs and rights of migrants and recognises the importance of fostering harmonious relationships in an increasingly diverse society. The review is directed at the legislation. It does not address issues - such as family reunification - about which people understandably have strong feelings but which involve policy considerations rather than the legislation. 

A human rights approach in the immigration context reflects:

· Compliance with the relevant international standards; 

· Non discrimination on grounds that are for the most part irrelevant to the immigration process including sex, marital status, religious belief, ethical belief, colour, race, ethnic or national origins, disability, age, political opinion, employment status, family status and sexual orientation; 

· The right to be treated with dignity and respect at every stage of the process;

· Observation of the principles of natural justice by:

i.
Ensuring transparent and fair admission procedures

ii.
Providing procedural safeguards, such as rights of appeal and access to effective legal remedies

iii.
Ensuring there are clear and detailed rules relating to the protection of personal information 

· Adequate protection for all immigrants, particularly vulnerable groups such as women and children, who may experience exploitation or discrimination in the workplace or be the victims of crime.

International human rights standards

The purpose of the Human Rights Act 1993 outlined in the long title is to “provide better protection of human rights in New Zealand in general accordance with United Nations Covenants and Conventions on Human Rights”. The Commission therefore has a specific mandate to promote the observance of the international human rights standards in legislation, policy and practice. 

While there is no right to immigration as such, migrants are entitled to the rights outlined in the major international treaties. Some of these rights – for example, the right to freedom from discrimination, to family reunification, freedom from arbitrary arrest, detention and expulsion and the right to justice, work and health - take on a particular significance in the immigration context. All the relevant international instruments stress the importance of non-discrimination and the right to be treated with dignity and respect. 
Although New Zealand has not acceded to ILO Convention 143 or the UN Convention on the Rights of All Migrant Workers and Their Families, the standards in these instruments can be used as the basis for reviewing legal provisions relating to migrant workers and their families with a view to increasing compliance
. 

Section 149D Immigration Act 1987

The Human Rights Amendment Act 2001 removed the broad exemption from the Human Rights Act that had previously existed for government activities and specifically for immigration. Instead s.149D, a targeted exemption in relation to immigration matters, was inserted into the Immigration Act 1987. The principal reason for this was to prevent the Commission becoming involved in complaints about substantive immigration law and policy by bringing or intervening in proceedings before the Human Rights Review Tribunal
. It was thought that this could result in abuse of the actual appeal process.  

The Commission has no wish to become involved in providing a further immigration appeal process. As section 80(3)(d) of the Human Rights Act 1993 allows the Commission to decline to act on a complaint if “in all the circumstances there is an adequate remedy or right of appeal”, the mechanism exists independent of s.149 to ensure this does not happen. However, the Commission can play a valuable role in ensuring immigration legislation and policy are administered in a way which ensures a fair balance between the interests of the state and those of individuals affected by the exercise of the power and has therefore recommended the repeal of s.149D.  

	The Government’s  proposals
	The Human Rights Commission’s response

	Purpose and principles: section 3

	3.1  The purpose of the legislation is to regulate the movement of non-New Zealand citizens in a manner that is consistent with New Zealand’s interests and ensures integrity in the immigration system.

3.2  The principles that will underpin the new legislation are designed to ensure a fair immigration system, effective decision making, efficient processes and understandable, accessible legislation.

3.3  The paper suggests a number of forms the legislation could take.    


	3.1 The legislation should include a purpose statement that either specifically refers to the human rights of migrants or requires that the legislation is construed and applied in manner that complies with the international Covenants and Conventions on human rights.

The purpose statement should also include a reference to the economic, social and cultural benefits of immigration and recognise the place of the Treaty of Waitangi.

3.3 The Immigration Act should be framework legislation with limited prescription where individual rights are involved. 



	Visa and permit system: section 4

	4.    The review recommends replacing the current system of permits and visas with a single visa to manage travel to and from New Zealand. The intention is to ensure the visa system is more easily understood and to provide a more flexible framework allowing different levels of scrutiny according to risk and the applicant’s intentions for seeking entry to New Zealand.  

  
	A clearer, more efficient visa system would improve the existing process. However:  

4.2 [para 108] Advance Passenger Screening (interdiction) could raise issues of New Zealand’s commitment to the right to seek refuge if the process is not transparent and does not observe the principles of natural justice. 

4.2 [para 128] Although the extra administration is likely to increase costs, cost should not be a barrier to entry or prevent families visiting.

 

	Decision making: section 5

	A core function under the Immigration Act is deciding whether to issue visas allowing people to travel to New Zealand or remain in the country, and whether to exclude permit holders.

5.2 Potentially prejudicial information can lead to an application being declined. The paper seeks comment on whether such information should be provided to both onshore and off shore applicants and suggests that where an application was declined on the basis of classified information the information would not be disclosed to the applicant. This would apply only to off shore applicants. Onshore applicants whose applications were declined because of classified information would be able to have the decision reviewed under the process proposed in section 9.

  
	Quality decision making and transparent, efficient processes are central to immigration legislation that is acceptable from a human rights perspective.

5.2 Not providing off shore applicants with potentially prejudicial information raises questions about natural justice and the right to a fair hearing. The opportunity to refute or answer allegations is particularly important given the use to which the information will be put, its potential source (which may be inaccurate or malicious) and the fact that it may be inappropriately interpreted.

5.3.2  Although relying on third party decision makers such as potential employers or education providers, is not proposed at this point the review implies that it may be in the future. Delegating responsibility for decision making to non-State actors raises significant concerns about ensuring the application of human rights criteria. 



	Exclusion and expulsion: section 6

	The review proposes that the new Act would widen the provisions under which a non-citizen could be excluded from entering New Zealand. The changes suggested include:

6.1 Providing that the health and character provisions currently found in immigration policy in the legislation; 

6.2 A single provision setting out the grounds for expelling a non-citizen from New Zealand if they meet certain criteria. Expulsion (apart from cases involving national security) would be subject to independent humanitarian appeal or departmental assessment.  


	6.1.1  The intention to include requirements permitting exclusion if a person is not of an “acceptable standard of health” in legislation is concerning - particularly if this means a family is refused entry because of the health status of a child or dependent family member.

Although the proposal contemplates exceptions to the exclusion rule, there is no guarantee that a person with a disability who meets all the other requirements for entry will be permitted to enter the country. This may constitute indirect discrimination on the ground of disability and contravene both Art. 2 ICCPR and s.19 NZBoRA;

6.1 [para 266] Exclusion would be permissible because of activity which supports or glorifies terrorism. While there are genuine reasons for excluding people who support terrorism, doing so because of “glorification” of terrorism raises issues of freedom of expression in terms of Art.19 ICCPR and s.14 NZBoRA. The use of “glorification” has been controversial in the UK (where it originates) and the provisions should be modified to align them with the wording in the Terrorism Suppression Act 2002.

6.2 [para 295] The onus of rebutting an expulsion decision falls on the affected individual. This may have a detrimental effect on trafficked persons and refugees who, because of their unique circumstances, may not be a position to effectively rebut the decision.



	Access to review and appeal: section 7

	7.1  The review suggests providing access to internal review and independent appeal based on the interests involved including making appeal available to off shore residence applicants who do not have a sponsor and limiting humanitarian grounds to those with a New Zealand sponsor or 2 years’ lawful residence.  

7.2.  A new test for humanitarian appeal is suggested which would require balancing humanitarian circumstances against the public interest, placing an onus on individuals to justify their continued stay.  


	7.2.1  To appeal a decision on humanitarian grounds the applicant will need to demonstrate exceptional circumstances and that those circumstances outweigh the public interest in expulsion. A test similar to that used in Canada - which allows humanitarian access to people who can prove that they are suffering hardship that is “unusual, excessive or undeserved and the result of circumstances beyond their control” - would be more appropriate.

7.2.2  Lack of access to a humanitarian based  appeal for temporary entrants who are not sponsored may pose difficulties for vulnerable people such as trafficked persons.


	Independent Appeal Bodies: Section 8

	The Bill proposes strengthening and streamlining the present appeal structure by establishing a single immigration and appeal tribunal within the Ministry of Justice. 


	The present system would be strengthened if there was a single Tribunal, administered by the Ministry of Justice, that is accessible, affordable and provides robust decisions within a reasonable time frame. 

	The Use of Classified Information: section 9

	This section considers options for the use of classified information, including classified security information, in on shore decisions and suggests that:

9.1 The Minister should be able to decline a residence or temporary application on the basis of classified security information but that the decision would be reviewable by the Inspector General of Intelligence and Security. 

9.2 Classified information – other than security information – should be able to be used in immigration decision making. Appeals against decisions involving such material could be heard by a judge of the independent review tribunal.    

9.3 Refugee or protection status could be declined on the basis of classified information and the decision appealed to a judge of the new immigration and refugee tribunal. 


	This section appropriately recognises the importance of distinguishing between refugee applicants and applicants for residency. 

9.2 [para 569] In order to satisfy the requirements of a fair hearing, the Tribunal would be able to appoint a security cleared counsel to represent the applicant. This practice has been criticised in UK (again where it originates) on the grounds that it sacrifices the principles of a fair trial in favour of secrecy as issues of verification and explanation of material become almost impossible. The process would be somewhat more robust if applicants were provided with a summary of the information and a panel of security cleared counsel was available from which the applicant could select who would represent him or her.     

9.3 [para 591] While classified information could be used in deciding refugee or protection status, applicants would not be given access to the information to rebut it. Prima facie this contravenes the right to a fair hearing and the principles of natural justice. 



	Compliance and enforcement: Section 10

	10.1 Among the proposal in this section is a better targeted power to require personal information about individuals. 

       The review also proposes conferring a limited range of new powers on immigration officers to allow them to locate people unlawfully in New Zealand in breach of the Immigration Act. Under the new powers immigration officials would be able to detain a person for up to 4 hours and some of the powers of search and entry currently available to police and customs officers would be conferred on immigration officials.
	10.1.1   Caution should be exercised in increasing the number of organisations that could be required to provide information to assist immigration officials. Although health and education agencies are currently not included in the list because of the potentially detrimental effect on children’s right to health care and their right to education, for these reasons, health and education agencies should be excluded from any future list.     

10.3.1   The Commission is concerned at the proposed extension of police and customs officers’ powers to immigration officials. No compelling case has been made. Nor is there any acknowledgement of the resources that would be necessary for in-depth training and comprehensive monitoring to ensure the powers are not misused.


	The Use of Biometrics: Section 11

	11.1The review suggests delegated immigration officials should be able to require, use and store certain biometric information about anyone needing permission to enter or remain in New Zealand.

11.1[para 772] Certain officials would also be able to request the voluntary provision of DNA and age verification tests for the purpose of assessing credibility. 


	11.1   While the use of biometric information is a disproportionate response to the need to improve decision making and address identity fraud, it is increasingly being used internationally and, to a limited extent, domestically. 

11.1   [para 777] It is essential that the use of biometric information is consistent with international standards and safeguards are written into the legislation about how and when the information is used, who it will be shared with, how errors will be corrected and when - and under what conditions - it will be destroyed. While agreement to DNA testing will be voluntary, explicit safeguards will need to ensure that the results are not used for anything other than assessing credibility for immigration purposes. 



	Detention: Section 12

	12.1 The review suggests that existing detention and review periods should be amended to ensure more consistent detention of refugee status claimants (where appropriate).

12.6  Immigration officials would be able to detain people for immigration purposes in places approved by the Chief Executive.   

   
	12.1The maximum period for detention without a warrant of commitment for people issued with an expulsion order could be extended from 48 hours to 72 (for deportation orders) and 96 in the case of deportation and removal orders. This could constitute arbitrary detention in terms of s.22 NZBoRA or contravene s.23(1) NZBoRA (the right to consult a lawyer and be treated with humanity and dignity). 

12.2 Giving Judges the discretion to waive mandatory review of detention for up to 28 days may impact on the right not to be arbitrarily detained unless the requirements of a fair trial are satisfied. The present system of reviewing warrants every 7 days is little more than a “rubber stamping” exercise. It would be unfortunate if the same situation developed under the new system. 

12.3 The proposal to increase the detention of people liable to expulsion to six months for reasons of administrative expediency could amount to arbitrary detention if not adequately monitored and scrutinised.   

12.6 Detention for immigration purposes should only be used in extreme circumstances. Immigration detainees should be dealt with outside the prison system and preferably in non-custodial options. It follows that it is inappropriate to create new facilities. The aim should be to minimise the use of correction facilities, not create more. 

   

	The Role of Third Parties: Section 13

	13.1 This section proposes that the Department of Labour be given authority to disclose information about immigration status to third parties to assess eligibility for publicly funded services – including education, health services and carriers permitting liability for repaying the costs of public services.

13.2 The current framework relating to the obligations for sponsoring temporary entrants and residents could be changed and incentives strengthened to ensure compliance with sponsorship undertakings by increasing sanctions or requiring bonds from sponsors.   

13.3 There is a suggestion that employer responsibilities should be increased in the legislation and an obligation placed on employers to check that a prospective  employee is able to work.
	13.1 Allowing the Department of Labour to disclose information to third parties is problematic. If the Department was able to share information with other agencies the privacy implications would need to be strictly monitored. In some cases people might be denied access to certain services, or be reluctant to access them, out of fear of compromising their immigration status. This could impact on children’s right to education and health care. 

13.3 Making employers responsible for checking that their employees are legally able to work in New Zealand has some merit as it would be a disincentive to use illegal labour. 

13.5 Carriers would be able to be fined instantly for failing to ensure that information about passengers is collected as part of the Advanced Screening Process and not ensuring that all passengers have the appropriate documentation. In effect carriers who transport asylum seekers with no travel documents could be fined instantly. This practice would significantly impact on New Zealand’s commitment to the international treaties which protect the right of people to claim asylum. The UNHCR has explicitly stated that carrier companies should not be penalised for transporting people who are seeking international protection from persecution.  

 

	New Zealand’s role as an international citizen: Section 14

	14.1  Of New Zealand’s international obligations currently only the Refugee Convention is incorporated in immigration legislation. The rest are addressed through immigration operational policy. This section recommends that relevant international obligations – in particular Art.3 CAT and Arts. 6 & 7 ICCPR - should be set out in immigration legislation. 

 14.2.4  The section also addresses aspects of the process of claiming refugee status including the legislative provisions necessary to identify applicants and whether subsequent refugee claims should be allowed on the basis of a change in circumstances.

 14.4  The paper asks whether New Zealand should become party to the 1954 Convention Relating to the Status of Stateless Persons
	14.1   The absolute obligations under Art.3 of the Convention against Torture (CAT) (not to expel a person to a country whether they are at risk of torture) and Arts. 6 & 7 International Covenant on Civil and Political Rights (ICCPR) (right to life and not to be subjected to torture or cruel inhuman or degrading punishment) should be incorporated in the legislation. 

14.2.3 [para 1178] The Review proposes making it an offence to provide false documents to verify identity. Treating people in this way has been criticised by UNHRC which has noted that the presumption of identity should be subject to appropriate procedures.

14.2.4 Claimants whose personal position changes should be able to reapply for refugee status. The present situation limits applications for further consideration to changes in the country of origin, yet a person’s individual circumstances may also change. Not allowing for this contravenes New Zealand’s commitment to the Refugee Convention.   

14.4   The issue of Stateless Persons is a growing problem. The fact that New Zealand is not a signatory to the Stateless Persons Convention means that there are not proper procedures in place governing the treatment of stateless persons. 




� Human Rights in New Zealand Today: Nga Tika Tangata o Te Motu Human Rights Commission, Wellington (2004) at 307


� Taran, P International standards and temporary migration in the 21st century presented to an ILO workshop on temporary migration  (2003)  


� Ibid. fn 1 at 302 


� New Zealand Action Plan for Human Rights: Mana ki te Tangata  Human Rights Commission Wellington (2005) 4.5 


� Ministry of Justice, Departmental Report on the Human Rights Amendment Bill (2001)  





