ASPECTS OF THE IMMIGRATION BILL THAT RAISE HUMAN RIGHTS CONCERNS 
The Immigration Bill was introduced to Parliament in August and referred to the Transport and Industrial Relations Select Committee for consideration. The closing date for submissions is 12/10/07. 
The purpose of this paper is to identify aspects of the Bill that the Human Rights Commission (the Commission) considers have human rights implications as a way of assisting persons who wish to make submissions. As with the comments it provided on the Immigration Act Review, the Commission does not claim to have identified every issue or to have all the answers. There will be individuals and agencies with more direct experience who are better equipped to identify some matters. For its part, however, the Commission wishes to emphasis again the importance of immigration legislation that reflects:

· Compliance with relevant international standards;
· Non-discrimination;

· The right to be treated with dignity and respect at each stage of the process;

· Observation of the principles of natural justice which are evident in 
· transparent and fair procedures;
· procedural safeguards, and
· clear rules relating to the protection of personal information. 
· Adequate protection of all immigrants and in particular vulnerable groups such as children and young people.      

The Commission also wishes to acknowledge those aspects of the Bill which address concerns already identified by the Commission in the context of the immigration Act Review. In particular, the Commission is pleased to see that the purpose statement now refers to individual rights and implicitly recognises the contribution that immigrants can make to the local workforce, as well as the importance of New Zealand’s immigration related international obligations; that the Bill specifically provides that education providers will not be penalised for allowing a child or young person under 19 who is not entitled to study in New Zealand to access compulsory education; that there is no reference to activities which “glorify” terrorism; that the health provisions currently in immigration policy are not included in the legislation; and that the Convention against Torture and the International Covenant on Civil and Political Rights are specifically referred to.
	Clause 
	Effect

	Human Rights issue

	Clause 5 


	Defines “classified information” as information that the chief executive of a relevant agency certifies cannot be disclosed. Classified information is not limited to security risk situations but may be relevant to a variety of decisions under the proposed legislation: cl.30. The person concerned will only be entitled to a summary of the allegations arising out of the classified material: cl.34. 
Classified information may also be used without providing a summary and the Minister does not have to give reasons for deciding to do so. Section 23 of the Official Information Act (right of access by a person to reasons for decisions affecting them) will not apply.  


	Raises concerns about:

· the appropriateness of Chief Executives deciding how and why to classify information;

· the adequacy of the summary provided and how it affects a person’s ability to respond;

· the lack of independent review  


	Clause 9 
	Permission to enter NZ will not be granted to a person who has been “removed” from another country.

	Removal may be for political or other unsubstantiated reasons  


	Clause 10 


	Broadens criteria for exclusion to include the situation where the Minister has reason to believe the person is likely to commit an offence in New Zealand that is punishable by imprisonment or … is a risk to public order or the public interest.  

 
	Subjective and speculative nature of the provision suggests it could be abused and may infringe the presumption of innocence. 

	Clause 26
	Where a decision about granting a visa is at the absolute discretion of a decision maker, the decision maker does not have to give reasons for refusing and s.23 of the Official Information Act (right of access by a person to reasons for decisions affecting them) does not apply. 

	Potential breach of s.27(1) New Zealand Bill of Rights Act 1990. That is, the right to observance of natural justice and ability to answer adverse allegations. Prevents independent review of decisions. 

	Clause 29 
	Permits use of biometric information.
	As biometric information involves the compulsory acquisition of information - including personal information - it has privacy implications. Unless its use can be justified as reasonable, it has the potential to breach s.21 New Zealand Bill of Rights Act 1990 relating to search and seizure. 


	Clause 30
	Allows the use of classified information in a variety of situations including “matters that have a significant impact on New Zealand’s international reputation”.  
	Extends use of classified information to visa, protection and deportation matters. Although protections are proposed, the use of classified information can significantly affect the right to natural justice and a fair hearing as the individual can find it difficult to rebut allegations that they are unaware of.    

Decisions about what constitutes NZ’s “reputation” can be subjective and in the United Kingdom have been described as “makeweight” and to not justify detention without trial in the absence of other reasons: A (FC) & Ors v Secretary of State for the Home Dept [2004] UKHL 56  


	Clause 39
	Confers a power on the Minister or an immigration officer to impose additional conditions in relation to grant of visa.  

	Flexibility to amend level of assessment without legislative change could be abused in situations where there is a perceived risk.  


	Clause 49


	Allows a visa application by a person under 18 to be declined if they are not married or in a civil union and a parent or guardian refuses to consent to the application.

  
	As the provision disadvantages people aged 16 and 17 who are not married or in a civil union it is inconsistent with s.19 of the New Zealand Bill of Rights Act 1990 and by extension the Human Right Act 1993, which limits discrimination on the ground of age to people over the age of 16 and by reason of marital status.  
   

	Clauses 120 & 121(b)  
	Intended to reflect New Zealand’s commitment to the Convention against Torture (CAT). 
	The provisions omit the reference in Art.3(1) of the CAT to a person being “in danger of” torture if deported. This has the potential to substantially limit the protection of the Convention. The suggestion by the Attorney-General that this would be “read in” by the courts (see advice on the Bill’s consistency with the New Zealand Bill of Rights Act 1990 at www.justice.govt.nz/bill-of-rights-list-2007/i-bill/immigration-bill.html)

is inappropriate given that NZ has ratified the Convention. 


	Clause 122
	Provides that person will be recognised as a protected person if he or she is at risk of torture in every part of the country from which they come.  
	CAT refers to “States”. The reference to “every part” of a country suggests that a person may be sent back to a different part of the country from which they have fled on the assumption they will be safe there.  


	Clause 130
	Places limits on subsequent refugee claims after being turned down on a previous claim.   
	Amends current provision which requires a change of circumstances in applicant’s home country to cover a change in circumstances generally but appears premised on the assumption that the applicant has manufactured the claim to stay in NZ.
    

	Clause 150 
	Permits the deportation of the holder of a residence visa in certain situations.   
	A person will be able to be deported in the first two years after they have been granted residency if they are convicted of an offence punishable by imprisonment for 3 months or more (or if convicted of an offence that carries a term of imprisonment of 2 years or more, if they have been in the country for 5 years). Not only is this a low threshold but it presumably will apply even if the person doesn’t receive the maximum sentence.   


	Clause 186 
	Identifies when a person will not be deported for humanitarian reasons  
	Retains the public interest element of the test. There is merit in having a test not premised on the public interest but which places the onus on the individual to establish exceptional humanitarian reasons why they should stay in NZ. Further decisions made on these grounds cannot be appealed.  


	Clauses 250 -252


	Confers power of search and entry on immigration officers 
	Extends powers of entry and inspection currently available to police to immigration officials to investigate compliance with immigration obligations.

    

	Clause 271 
	Establishes a tiered detention system that applies not only to management of persons who are required to leave NZ but also those who are suspected of posing a risk to security.  


	Individuals can be detained on the basis that they constitute a risk to security and classified information can be used to justify continued detention. This information must be considered accurate in any review. 

	Clause 275 
	Increases right to detain people without a warrant for up to 96 hours
	The Bill increases the period during which people can initially be detained without a warrant to 96 hours for administrative reasons. This could constitute arbitrary detention in terms of s.22 of the New Zealand Bill of Rights Act. The Attorney-General considers this to be the “upper limit” permissible.  

  

	Clause 286
	Allows detention longer than 12 months if a person hinders their departure from New Zealand. 
	Effectively allows a person to be detained for lengthy periods if they hinder their departure from NZ. It does this by allowing a person to be found in contempt of court for non-compliance and imprisoned until the contempt ends. If a person is imprisoned for contempt, the imprisonment is not treated as detention under the Act. Case law suggests that such situations may amount to arbitrary detention: A v Australia (1997) 4 BHRC 210 (HRC) or become unreasonable: Yadegary v Auckland Central Remand Prison & Anor [2007] HC AK CIV-2006-404-7620 (4 April 2007).   

  

	Clause 294 
	Relates to the form of custody for people detained without a warrant for 96 hours and includes young people under the age of 18.  
	Questionable whether young people under 18 should be detained at all. Minors -particularly unaccompanied minors -seeking asylum should not be kept in detention.  



	Clause 350
	Essentially replicates s.149D of the Immigration Act 1987 which prevents the Human Rights Commission becoming involved in immigration law and policy. 
	Reflects the belief that the Commission can carry out most of the functions relating to immigration under its section 5 role. This is not the case. As a result of s.149D the Immigration Act is the only enactment in New Zealand that cannot be challenged as inconsistent with s.19 of the New Zealand Bill of Rights Act 1990.   

 


There are also matters that have been omitted from the Bill which should be noted including:

· Whether NZ should ratify the 1954 Convention Relating to the Status of Stateless Persons. The fact that NZ is not a signatory means there are not proper procedures in place governing the treatment of stateless persons. This is arguably a violation of the universal anti-discrimination norm and the duty to avoid statelessness that stems from the UNDHR;

· The omission to include a reference to United Nations Convention on the Rights of the Child and statutory recognition of the best interests of the child as a primary consideration in all immigration matters concerning children. While the Bill reflects the right to education, all children resident in New Zealand should have access to the full range of social and economic rights including the right to adequate health care and suitable housing.      
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