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9 October 2006

Cath Anyan
Clerk of the Committee
Justice and Electoral Committee Secretariat
Bowen House
Parliament Buildings
Wellington

Dear Ms Anyan
PRINCIPLES OF THE TREATY OF WAITANGI DELETION BILL
Thank you for the opportunity to comment on the Principles of the Treaty of Waitangi Deletion Bill. 
The Treaty is a document of vital constitutional importance, as it provides the basis for the ongoing fiduciary relationship between the Crown and Maori.  The way in which the Treaty is incorporated into New Zealand’s constitutional arrangements is a matter of ongoing discussion, but it is clearly a question that requires a considered approach and ultimately mutual agreement between the two parties to the Treaty.  This Bill unilaterally seeks to delete all references to the principles of the Treaty in legislation, without prior public consensus and dialogue with Maori about the wider question of the constitutional place of the Treaty.
The removal of references to the principles of the Treaty of Waitangi from legislation, as proposed by the Bill, would have a detrimental effect on the relationship between the Crown and Maori, the rights of Maori as tangata whenua, and the ability of the courts and the Waitangi Tribunal to give effect to the Treaty and the indigenous rights of Maori. The principles of the Treaty, as incorporated into legislation and articulated by the courts and the Waitangi Tribunal, form an important legal framework to maintain and develop the partnership between the Crown and Maori established by the Treaty.  
Government consideration of the Treaty
The incorporation of the principles of the Treaty into legislation provides an important and appropriate mechanism to ensure that the Government considers and meets its obligations under the Treaty. The orthodox position with respect to the legal effect of the Treaty is that, generally its provisions only have direct legal effect when directly incorporated into domestic legislation
. Therefore, incorporation of references to the principles of the Treaty in legislation provides a baseline level of protection to ensure that the Crown meets its obligations under the Treaty.  The removal of references to the principles of the Treaty in existing legislation would leave only minimal mechanisms to ensure that the Government considers its obligations under the Treaty. This would undermine the partnership between the Crown and Maori, and undermine Maori rights and interests under the Treaty.
The Waitangi Tribunal and the Courts

The operation of clause 4(za) of the Bill would require the removal of the phrase “principles of the Treaty” from section 6(1) of the Treaty of Waitangi Act 1975 and would render the section inoperable, arguably leaving the Tribunal with no jurisdiction to hear claims. This issue also arises with the removal of references to the principles of the Treaty with respect to section 8(1) and 8(HB) of the Treaty of Waitangi Act 1975. The Commission considers that the Waitangi Tribunal is an essential body in ensuring the resolution of land/resource disputes between the Crown and Maori under the Treaty. The limitation or nullification of the scope of the Waitangi Tribunal’s jurisdiction is highly problematic.
Further, the Bill would remove the ability of the courts to consider and apply the principles of the Treaty. It could potentially nullify the body of Treaty jurisprudence that has evolved over the past twenty years, which has led to significant advances in the recognition of Maori rights under the Treaty.    
Removal of reference to principles from specific settlement legislation
The Bill proposes to remove references to Treaty principles from legislation which reflect the outcome of Treaty settlements (see clause 4(1) (p)-(s), (x)-(z) of the Bill). In effect the Bill would, retrospectively and unilaterally, alter apologies from the Crown to iwi as reflected in settlement legislation. For instance, with respect to the Ngati Tama Claims Settlement Act 2003, subparagraph (p) requires the deletion of the expression “Treaty of Waitangi and its principles” from section 7. Section 7 records the apology given by the Crown to Ngati Tama for breaches of the Treaty. The relevant part provides:
The Crown apologises to Ngati Tama for all the breaches of the Treaty of Waitangi and its principles acknowledged by the Crown. 
To remove reference to the “Treaty of Waitangi and its principles”, which is required under the Bill, would be to effectively revoke the apology for treaty breaches that the Crown acknowledged it owed Ngati Tama. In this respect, the Bill is fundamentally flawed.   
Absence of Consultation
Despite the fact that the Bill deals with matters that go to the heart of the relationship between Maori and the Crown and would nullify existing legal recognition of Crown obligations and Maori rights under the Treaty, it has not been the subject of prior consultation with Maori.

As a consequence of the lack of consultation and the substantive matters referred to above, the Commission submits that the Bill should not be proceeded with. 

An Alternative Approach

The 2005 New Zealand Action Plan for Human Rights noted that “The place of the Treaty of Waitangi in New Zealand today has profound significance for human rights and harmonious race relations”.  It identified a specific outcome relating to the Treaty and three priorities for action as follows:

Outcome:  The significance and place of the Treaty of Waitangi in New Zealand is fully recognised 
Priority Actions:

· Promote and support increased public discussion of the place of the Treaty of Waitangi today and in the future

· Ensure that all New Zealanders have the opportunity toi participate in public discussion on the place of the Treaty of Waitangi and in any public consideration of issues relevant to the constitutional framework for human rights in New Zealand

· Ensure that the status of the Treaty of Waitangi is part of any consideration of New Zealand’s constitutional arrangements.

The Commission submits that a strategy to support an ongoing constitutional conversation about the Treaty, rather than deletion of current legislative references to the Treaty and its principles, is a more appropriate approach for the Select Committee to recommend to Parliament. 
Yours sincerely
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Joris de Bres
Race Relations Commissioner
�  Hoani Te Heuheu Tukino v Aotea District Maori Land Board [1941] AC 308, p 325.
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