
Chapter 12: The right to asylum - 
Te tika ki te whai whakarurutanga
Everyone has the right to seek and to enjoy in other countries asylum from persecution.

(Universal Declaration of Human Rights, Article 14)

1. Introduction - Timatatanga
The United Nations Convention Relating to the Status of Refugees defines a refugee as:

[A refugee is a person who] … owing to a well founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it (Convention Relating to the Status of Refugees, Article 1A(2)).
Refugees fall into two categories – quota refugees and spontaneous refugees (asylum seekers).
 Spontaneous refugees are people who claim refugee status on arriving at the border or after entering New Zealand. Spontaneous refugees can in turn be divided into those who are awaiting a decision on their refugee status, and those who have been approved. By contrast, quota refugees are selected for resettlement in New Zealand by the New Zealand Government while still overseas. Quota refugees tend to be part of a mass movement resulting from invasion or oppression, rather than individuals seeking asylum. 
Historically, people fleeing natural disasters, or economic migrants who leave their countries to improve their living conditions, have been unable to claim refugee status under the Convention, regardless of their need for assistance, because of their inability to demonstrate a well-founded fear of persecution in the country they have left. (Hathaway, 1991). Increasingly, however, the cause of environmental refugees
 is assuming significance in New Zealand as a number of our Pacific neighbours face the threat of losing their land to rising sea levels as a result of climatic changes. 

Human rights relevant to refugees

Spontaneous refugees are more likely than quota refugees to be affected by control mechanisms such as detention and border protection. As a result the following rights, which apply irrespective of a person’s status, nationality or the country they find themselves in, assume particular relevance for spontaneous refugees:

the right to life

the right to liberty and not to be arbitrarily detained

the right to security of the person

the right to be treated with humanity and dignity

the right to seek asylum

the right to a fair trial

· protection against discrimination. 

These rights apply to both categories of refugees. Quota refugees and asylum seekers who are accepted for residence also enjoy the same rights as other New Zealand citizens, including:

protection against arbitrary expulsion

the right to family reunion

the right to work

the right to housing

the right to education

the right to the highest attainable standard of physical and mental health.
2. International context - Ki ngā kaupapa o te ao
The two main international treaties are the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic Social and Cultural Rights (ICESCR).

The ICCPR requires ratifying States to protect the civil and political rights of people within their jurisdiction. The rights apply to everybody without exception. More specifically, Article 9(1) is the right to be treated with humanity and dignity. Article 13 is particularly relevant to refugees, as it protects aliens who are lawfully in the territory of a State that is party to the Covenant from expulsion otherwise than by a lawful process, and then only after they have had their case heard and reviewed by a competent authority.
 

The Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment 1984 (CAT) spells out the requirement that a ratifying State shall not ‘expel, return or extradite’ a person to another State where there are substantial grounds for believing that they would be in danger of being tortured.
 This includes not sending a person at risk of torture to a country where, although they may not be immediately at risk, they might be sent on to a country where they were at risk. 

The Convention on the Rights of the Child (UNCROC) is also relevant, since it stipulates that a child should not be separated from his or her parents except when determined by competent authorities. 

The 1951 Refugee Convention and the 1967 Protocol establish rights that are specific to refugees. The Convention provides a mechanism for recognising the legal status of refugees,
 ensuring that they are not returned to countries where they will be in danger of ‘persecution’ (refoule). It also requires that refugees be provided with social and economic rights on a non-discriminatory basis. Refugees should be able to access rights such as work, housing and education on the same basis as other citizens. 

Depending on the right involved, the Refugee Convention defines the non-discriminatory treatment of refugees as:

being accorded the same treatment as nationals of a country in relation to rationing, elementary education, public relief, and social security; or

· being treated in a manner as favourable as possible, and in any event not less favourable than that accorded to aliens generally, in relation to employment, housing and education generally.

Clearly this limits the protection against discrimination to the basic minimum. In New Zealand this distinction may be largely theoretical, since those granted refugee status have the same rights as other citizens. However, the situation is less satisfactory in the case of asylum seekers whose status has not been determined, who often receive only the minimum level of support necessary to meet Convention requirements (for example, access to emergency medical treatment, but not specialist services).

In addition to the international treaties, a specific statute, the Statute of the Office of the United Nations High Commissioner for Refugees
 established the United Nations High Commissioner for Refugees (UNHCR) in 1950. The Executive Committee of the UNHCR issues authoritative interpretations of the Refugee Convention and the accompanying protocol (Excom Conclusions). The Executive Committee also produces guidelines on the standards of treatment that apply to refugees (for example, in relation to conditions of detention). 

The UNHCR, in its guidelines on detention of asylum seekers, states that there should be a presumption against detention of asylum seekers (UNHCR, 1999). Decisions about detention must be exercised in a non-discriminatory way and be subject to judicial or administrative review to ensure that it continues to be necessary in the circumstances, with the possibility of release where no grounds for its continuation exist. Conditions of detention are also dealt with in the UNHCR guidelines. These include the opportunity to receive appropriate medical treatment and psychological counselling, access to basic necessities (for example, beds, shower facilities and basic toiletries) and access to a complaints mechanism. The guidelines also contain specific provisions relating to children, women and vulnerable persons.

New Zealand context - Ki ngā kaupapa o Aotearoa
The ICCPR is reflected in the New Zealand Bill of Rights Act 1990 (BoRA), which reaffirms the right to justice, to be treated with humanity and dignity, and to security of the person. 

The Immigration Act 1987 is the principal piece of legislation that deals specifically with refugees. Part IVA of the Act, which was introduced by the Immigration Amendment Act 1999, provides the statutory basis for ensuring that New Zealand meets its obligations under the Refugee Convention. The Convention itself is appended as a schedule to the Act.
 One consequence of incorporating the Convention in this manner is that a breach of the Convention is not actionable in New Zealand courts (Frater, 2003). The Convention does apply, however, when it is directly referred to in legislation. For example, section 129D(1) of the Immigration Act requires refugee status officers and the Refugee Status Appeals Authority (RSAA) to act in a manner consistent with New Zealand’s obligations under the Convention when determining refugee status. The operational instructions of the New Zealand Immigration Service, which were revised and reissued in December 2003, also require the Service to take New Zealand’s obligations under international law (including CAT) into account when determining whether to detain, refuse entry to, or remove people who are in New Zealand unlawfully. 

The Corrections Act (expected to come into force in early 2005) will remove from the Immigration Act 1987 the requirements for detainees held in prisons to be treated as if they were prisoners awaiting trial, and replace these with a new subsection 140(4A) that reads: 

Where a person is detained under this Act in a prison, that person must be treated in accordance with any regulations made under the Corrections Act 2004 regulating the treatment of prisoners detained in prisons under this Act. 

Separate regulations are proposed on all people detained in prisons under the Immigration Act (asylum seekers, refugees, etc.). The final content of these has not been determined; however, the Department of Corrections currently proposes that the content of the regulations on Immigration Act detainees be the same as the regulations applying to accused persons (visits, phone calls, able to dress in own clothes, separated from other prisoners to the extent practicable, etc), except that:

they propose not to have a regulation dealing specifically with the physical appearance of Immigration Act detainees

where a prisoner is involved in processes or proceedings determining his or her status under the Immigration Act 1987, the prison manager must provide paper and writing materials on request, and must facilitate contact between the prisoner and any adviser or assistant, other than another prisoner, helping the prisoner with the processes or proceedings (Department of Corrections, 2004c).
The provisions of CAT are reflected in the Extradition Act 1999, which provides that a person should not be extradited when the Minister of Justice has substantial grounds for believing that they would be in danger of torture in the country of extradition.

The obligation not to discriminate is protected by both the New Zealand Bill of Rights Act 1990, which applies to the public sector, and Part 2 of the Human Rights Act 1993, which relates to the private sector, making it unlawful to discriminate in certain areas of public life (including employment, provision of goods and services, accommodation, and access to public places and educational institutions).

Concerns about border control have increased since the attacks on the United States on September 11, 2001. Like many other countries, New Zealand introduced legislation to address the threat of terrorism. The Terrorism Suppression Act 2002 and extra powers added to the Immigration Act 1987 supplement the International Terrorism (Emergency Powers) Act 1987. However, the UN Human Rights Committee in Geneva has signalled that it is worried about the ‘negative’ impact of these new laws and procedures on asylum seekers, and about the possible expulsion of some people who may be genuine refugees (United Nations, 2002).

In New Zealand, there are concerns about Ahmed Zaoui, a refugee who is currently questioning the validity of a security risk certificate which, if upheld, could result in his expulsion from the country. The case has led to public unease that human rights standards are being abrogated in the interests of national security (Campbell, 2003; 2004) and that the present legislation may broaden the grounds on which refugee applicants are excluded, or narrow existing procedural protection. The Government has, as a result, given an undertaking that it will review the relevant part of the Immigration Act when Mr Zaoui’s case is finally resolved.

New Zealand today - Aotearoa i tenei rā
New Zealand is one of a small number of countries, including Australia, Canada, the United States, the Netherlands, Sweden, Denmark and Norway, that provide for an annual quota of refugees. New Zealand’s quota of 750 consists of 600 under the ‘protection’ category. A further 75 are selected from ‘women at risk’ and the other 75 fall within the category of ‘medical/disabled’. In the period from 1979–80 to 2001–02 a total of 16,861 refugees were accepted under this quota, with the largest groups comprising refugees from Cambodia (4,666), Vietnam (4,162), Iraq (2,015), Somalia (1,596), Laos (1,268), Ethiopia (966), Iran (446), Afghanistan (373), Myanmar (344) and Bosnia (146).
 There is also a category under the general immigration criteria called the ‘refugee family quota’. 
New Zealand has a generally fair asylum procedure, but human rights issues are raised by broader policy matters and some aspects of the determination process. The human rights issues affecting refugees can therefore be divided into two distinct categories: those relating to the refugee process itself, including detention, and those that can be classified loosely as settlement issues. 

The process of becoming a refugee 

As a signatory to the Refugee Convention and the accompanying Protocol, New Zealand is obliged to consider all claims of asylum. Typically, people in this situation arrive at the border without papers, or claim refugee status before or after the expiry of a temporary permit. Claims for asylum are considered in the first instance by the Refugee Status Branch (RSB) of the NZIS. In the course of an interview and following research and investigation of their particular facts, an RSB officer will decide whether a person meets the criteria in the Convention. Unsuccessful claims can be appealed to an independent body, the Refugee Status Appeal Authority (NZIS, 2002). The United Nations Committee Against Torture (UNCAT) has expressed concern that government officials in this situation may not have an adequate knowledge of international law (UNCAT, 2002).
Spontaneous refugees can encounter difficulties even before they arrive in New Zealand. The practice of interdiction, which involves NZIS officials preventing passengers at overseas airports from boarding flights to New Zealand because their documentation is incorrect or they meet a specific risk profile, may prevent them arriving at all. This is likely to impact on the right of individuals to seek asylum (United Nations, para 11).

At present, New Zealand has not ratified the Convention Relating to the Status of Stateless Persons,
 although the Government is currently considering ratification. The existing situation can lead to problems for people who technically do not meet the status of refugees because they have no country where they can claim that they would be persecuted (the definition of refugee is a person who has a well-founded fear of persecution in their country of origin). If a person does not have the right to return to any State, then their needs should be addressed in the context of the conventional regime for stateless persons – which could involve a grant of citizenship. This would be consistent with the Universal Declaration of Human Rights, which includes the right to a nationality, and the ICCPR and UNCROC, which both provide that every child has the right to acquire a nationality. 
While it is important that the Refugee Status Branch reaches a speedy decision, a rapid turn-around policy can result in unrealistic timeframes that put pressure on claimants, who frequently have to postpone hearings to obtain a suitable translator or an assessment of their mental health condition (Manning and McLeod, 2003). Even then, inadequate mental health services can compromise the ability of refugee claimants to present their case, particularly when there are issues of credibility, or the need for adjournment. About half the spontaneous refugees who were asked about the process in a study on the needs of asylum seekers said it was long, while 6 felt that the process had taken a reasonable length of time. Other comments about the process were generally positive (Uprety, Basnet & Rimal, 1999), although a significant finding was that profound depression, hopelessness and helplessness was common.
 

Concern has been expressed at the routine detention of asylum seekers who arrive without passports or identity papers and are detained, on the assumption that they are likely to abscond or are at risk of offending, before they can be formally identified.
 Some of these people end up in prison. For example, between October 2001 and April 2002, 25 spontaneous refugees were detained at Auckland Central Remand Prison (Human Rights Foundation et al., 2002). Subjects of concern were the length of time spent in solitary confinement (at times for their own protection), being held in a prison environment, assault by other inmates, and lack of interpreters. 

There is also only limited legal aid available to represent refugee claimants in matters relating to their detention, such as applications for conditional release or warrants of commitment (which must be renewed weekly before a District Court) (Manning, 2002). 

Most people seeking refugee status are detained at the Mangere Accommodation Centre (MAC). The UNHCR has said that it considers MAC in many aspects to be an open centre (UNHCR, 2002). However, detainees at MAC cannot leave without the permission of an authorised staff member. 
Concerns were raised in the consultation and other research for this report about the numbers of detainees held at MAC. An increase in numbers has placed a strain on facilities and external resources (Human Rights Foundation et al, 2002). 
Action for Children and Youth in Aotearoa (ACYA) has expressed concern about the detention of children at MAC (ACYA, 2003). The Department of Labour has pointed out that this is sometimes desirable so that children can remain located with their families. There may, however, be an issue about the suitability of MAC as a place for detaining unaccompanied minors.

Avenues to take the humanitarian concerns of failed asylum seekers into account before they are removed are also limited and, in contrast to some other countries, there is little or no monitoring of what happens to them once they are removed from New Zealand. 

Settlement matters 

Quota refugees must have their refugee status recognised by the United Nations High Commissioner for Refugees, and they are selected on the basis of their need rather than on other criteria such as their skills and qualifications. They will have come from a variety of backgrounds. Some will have spent time in refugee camps while others will have come to New Zealand from their home countries or from an initial country of resettlement (NZIS, 2002). 
A number of economic and social rights assume particular significance for both refugees and recent migrants who are trying to settle in a new country (for example, access to affordable health services that are provided in a culturally appropriate manner).

Apart from difficulties that apply to the wider population (such as the length of waiting lists), both refugee and migrant participants in the consultation exercise reported difficulties with access to interpreters and health professionals trained to respect customary practices. Asylum seekers who are released into the community before being formally recognised as refugees face an extra difficulty in this regard. While they have access to public health doctors, they cannot access specialist services such as dentists, mental health professionals or optometrists.
 

There are also inadequate mental health services and trained professionals to deal with experiences unique to refugees, such as trauma resulting from torture, or anxiety at the length of time taken to process applications for refugee status or family reunification. Linked to this is the importance of authorities properly appreciating the circumstances of family members remaining in war zones, or who are still living in destitution in other countries, and an understanding of different family structures and accompanying family responsibilities.

Affordable housing of a reasonable standard, in a safe and supportive neighbourhood and accessible to public transport, is of particular concern. Refugees and recent migrants may be unaware of relevant laws such as the Residential Tenancies Act 1986 and often do not know the avenues for complaint if they have concerns about the quality or adequacy of accommodation.

Access to education that respects the right of parents to raise their children according to their own values, including a special dress code where appropriate, was identified as a concern together with the importance of suitable employment, including non-discriminatory interview processes, recognition of qualifications obtained in other countries, safe and secure conditions of work and the accommodation of religious beliefs. 

The need for better understanding of different cultures and values by both the public and the media – and more sensitive reporting of minority perspectives – was raised as an issue. Overall there was a need for better resettlement programmes, including improved monitoring and established performance indicators. 

Many refugees have come from countries where the rule of law has broken down and where safety and access to justice are not the norm. The observance of civil and political rights is, therefore, of great importance to them. While the police are generally respected, the interface with different ethnic groups could be further improved if the police were better trained in how to respond to people from other cultures, or who do not speak English. The New Zealand Police are currently developing an Ethnic Communities Responsiveness Strategy which recognises this need.

Issues affecting specific groups

Certain groups encounter additional obstacles. 

People with poor health are likely to be discriminated against in the selection process, which is designed to identify people with active tuberculosis (although this can be addressed through treatment prior to travel) and to contain the potential costs and demands on the New Zealand health system.
 In addition, some health needs (such as the effect of trauma) that may manifest some time after arrival, can go unrecognised or untreated (Madgar & Humpage, 2003). Although different organisations provide services to meet the health needs of refugees, these facilities are often underutilised as many refugees lack adequate information about issues such as the location and cost of services (Uprety, Basnwet, & Rimal, 1999).

Women and children are a particularly vulnerable group, yet there are no programmes – such as access to childcare to allow mothers to attend English language classes – that specifically address their needs. Women and child asylum seekers also continue to be detained in conditions where there are inadequate measures to ensure their safety, despite the UNHCR recommendation that men and women should be accommodated in segregated quarters
 (UNHCR, 1999). NGOs continue to express concern at the continued detention of children and pregnant women (Human Rights Foundation, 2002).

Family reunification is a fundamental principle of refugee protection that derives directly from the universally recognised right of the family to protection by society and the State.
 The consultation identified a number of issues that suggest there are still impediments to family reunification, including how family groups are defined (which can dictate the criteria for entry into New Zealand), the criteria for reunification on humanitarian grounds, and difficulties that unaccompanied minors face in seeking reunification with their families. 

Conclusions - Ngā whakamutunga
Where New Zealand does well - Ngā mahi pai e oti nei i Aotearoa
New Zealand is one of only ten countries among the 185 member States of the UN that accept quota refugees for resettlement. Furthermore, criteria for selection are comparatively liberal and based on humanitarian principles.

New Zealand does not forcibly repatriate persons granted refugee status when the conditions in their country of origin are ‘normalised’.

New Zealand has a publicly funded, independent Refugee Status Appeal Authority, as well as access to judicial review proceedings. In addition, the Department of Labour, which oversees the refugee system, is itself subject to review under the Official Information Act 1982. As a result of the amendment to the HRA in  2001 the Human Rights Commission has limited oversight of refugee policy and practice.

New Zealand has a good record of compliance with the international human rights standards. A review by the UNHCR on the detention of asylum seekers in New Zealand concluded that the process substantially complied with the Excom Conclusions and the UNHCR guidelines on detention. The review considered that the relevant operational instruction was interpreted liberally, and that the safeguards were consistent and of high quality. The UNHCR also described the Mangere Detention Centre as ‘an open centre in many respects’ (UNHCR, 2002).

Although it can be difficult for refugees and asylum seekers to participate in policy decisions that are likely to affect them, attempts have been made to introduce a refugee perspective into policy-making through regular tripartite meetings with the Department of Labour, NGOs and the UNHCR. The Office of Ethnic Affairs acts as a policy adviser to Government on refugees as ethnic communities, and provides an ethnic perspectives policy framework for Government departments (Office of Ethnic Affairs, 2002). 

· A number of government agencies, including education, social welfare, health and housing, have dedicated staff to provide services to refugees. There is also a range of highly active non-governmental agencies, such as the Refugee and Migrant Service, Refugee and Migrant Centres and the Refugee Council, that provide settlement services and advocacy for refugees.

Where we need to do better - Kia piki ake te pai i roto i enei wahanga
While the standard applied to spontaneous refugees generally complies with the obligation not to discriminate (as defined in the Refugee Convention), the level of support for those awaiting a decision could be improved to a level similar to that enjoyed by quota and approved refugees, particularly in terms of access to work and to essential social services, including health and education services.

The conditions surrounding the detention of asylum seekers in prisons requires further investigation. Concerns have been raised about the length of time spent in prison, length of time spent in isolation, and the safety of asylum seekers in a prison environment.

Some concerns were also raised about the Mangere Accommodation Centre, including an increase in the numbers of refugees and asylum seekers detained there and the detention of children.

Refugees encounter difficulties in obtaining employment. Discrimination and stigmatisation may be factors, along with adaptation to and suitability for the New Zealand labour market.

Acceptance of refugees implies a societal responsibility to provide humane and supportive settlement programmes. Currently, settlement programmes are not sufficiently comprehensive to meet the complex needs of refugees. 

Ratification of the Convention Relating to the Status of Stateless Persons, as recommended by the Foreign Affairs, Defence and Trade Committee, would assist in providing protection for people who technically do not meet the status of refugees because they have no country in which they can claim that they would be persecuted.

· The Refugee Convention does not recognise the status of environmental refugees, nor has New Zealand promoted any change, despite its obligations to its Pacific neighbours. 
� To view a text of the international human rights instruments, visit the website of the Office of the High Commissioner for Human Rights � HYPERLINK "http://www.unhchr.ch/" ��http://www.unhchr.ch/�. Most of New Zealand’s human rights obligations are summarised in the Handbook on International Human Rights (2nd ed.) by the New Zealand Ministry of Foreign Affairs & Trade (2003).


� The more formal term for this group is mandate refugees, while spontaneous refugees are called convention refugees (Operations Manual, New Zealand Immigration Service, 1999).


� Environmental refugees are people who have been forced to leave their traditional habitat, temporarily or permanently, because of an environmental disruption that has jeopardised their existence or seriously affected their quality of life (Black, 2001).


� See also Article 32(2) Refugee Convention.


� New Zealand ratified the CAT in 1989 and the Children’s Convention in 1993.


� A grant of refugee status is not the same as citizenship, but rather recognition of a temporary status pending a durable solution (Kindley, 1998). 


� UNGA Res.428(V) December 1950.


� Section 60 of the Immigration Amendment Act 1999: Schedule 6.


� Immigration Service Fact Pack #17, www.immigration.govt.nz


� At the time of writing the Foreign Affairs, Defence and Trade Committee had just conducted an examination of the Convention and supported its ratification. 


� While the majority were positive about the process, a determining factor might well have been the fact that those interviewed were successful in their claim for refugee status. 


� This was most recently questioned in Attorney-General v Refugee Council of New Zealand [2003] 2 NZLR 572.


� This is in contrast to many countries – even the less affluent EU countries – which guarantee full access to both asylum seekers and refugees: Danish Refugee Council (2000, July) Report on Legal and Social Conditions for Asylum Seekers and Refugees in Western Countries.


� A policy to be introduced incrementally from 2004 is intended to alleviate extra burdens on public health services. While the policy will impact most on migrants, it also has implications for refugees. Potential quota refugees are screened for TB and a maximum of 20 HIV positive people only will be accepted in any year as part of the resettlement quota. 


� See also UN Rules for the Protection of Juveniles Deprived of their Liberty.


� Article 23 of the ICCPR.
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