


Introduction 

1. The Human Rights Commission is New Zealand’s National Human Rights Institution (“NHRI”). NHRIs 
form part of the United Nation’s human rights system by promoting and monitoring the domestic 
implementation of international human rights standards. The Commission is accredited as an A Status 
NHRI, meaning that it meets the highest standard of practice and independence set by the Global 
Alliance of NHRIs and the United Nations High Commissioner for Human Rights.  

2. As the Equal Employment Opportunities Commissioner, I have specific responsibilities in relation to 
human rights issues relevant the promotion of economic development, social, and employment 
interests of all peoples throughout Aotearoa New Zealand. Accordingly, I welcome the opportunity to 
make this submission to the Select Committee on the Holidays (Increasing Sick Leave) Amendment Bill 
(“the Bill”). 

3. Having adequate paid sick leave is crucial to the protection of a worker’s human rights. While the 
Holidays Act 2003 (“the Act”) provides a minimum of five days’ sick leave per 12 months, I have long 
held the view that this is insufficient. Providing an adequate number of sick days to recover from ill 
health or to assist a family member in ill health should not lead to loss of income or jeopardise a 
worker’s work security.  

 

Summary 

4. As Equal Employment Opportunities Commissioner, I support Clause 4 of the Bill which increases paid 
sick leave from five to ten days. This would be a positive move towards the protection of the human 
rights of workers.   

5. However, I would like to highlight several issues that remain with the current Bill.  

a. Clause 5 of the Bill would amend section 66(2) of the Holidays Act 2003 by reducing the 
amount of sick leave days that can be carried over each year from 15 days to 10 days. 
While the current maximum entitlement of unused sick leave remains at 20 days per 
annum, I am unclear as to why this Bill seeks to reduce the ability for a worker to carry 
over the increased days. 

b. I am concerned that the Bill does not amend the criteria workers must meet in order to 
qualify for paid sick leave under s 63 of the Act. Many workers, such as those who are on 
casual contracts, those work part-time or in an informal sector, or those who have not 
been employed for six months are not entitled to paid leave by virtue of the criteria under 
s 63. This is particularly concerning given that ethnic minorities are more likely to be 
working under such vulnerable and precarious employment environments. Furthermore, 
from a public health perspective, the exclusions of some workers from paid sick leave 
under s 63 is also of concern in light of the current COVID-19 pandemic. The failure of this 
Bill to address the s 63 criteria does not, in my opinion, align with the general policy 
statement of the Bill which is to “increase the availability of employer-funded sick leave 
for employees” and to “better enable New Zealand employees to access sick leave when 
they are sick or injured, or when their spouse or partner or someone who depends on 
them for care is sick or injured.” 

 



International human rights framework 

6. Adequate paid sick leave is part and parcel of a number of international human rights instruments.  
 

Universal Declaration of Human Rights 

7. The ability for a worker to take sick leave forms part of the realisation of the rights to social security 
and an adequate standard of living. Work should not threaten health and ill health should not lead to 
loss of income, job or public health risks that in turn affect the standard of living of others. Articles 22 
and 25(1) of the Universal Declaration of Human Rights recognises the rights to social security and  an 
adequate standard of living. The Articles provide: 

Article 22 

Everyone, as a member of society, has the right to social security and is entitled to realization, 
through national effort and international co-operation and in accordance with the 
organization and resources of each State, of the economic, social and cultural rights 
indispensable for his dignity and the free development of his personality. 

Article 25 
(1) Everyone has the right to a standard of living adequate for the health and well-being of 
himself and of his family, including food, clothing, housing and medical care and necessary 
social services, and the right to security in the event of unemployment, sickness, disability, 
widowhood, old age or other lack of livelihood in circumstances beyond his control. 

International Covenant on Economic Social and Cultural Rights (“ICESCR”) 

8. The ICESCR provides a legally binding obligation for State parties like New Zealand to recognise the 
right to social security. Article 9 of the ICESCR states: 

The States Parties to the present Covenant recognize the right of everyone to social security, 
including social insurance. 

9. The Committee on Economic, Social and Cultural Rights is the independent body that monitors 
implementation of the ICESCR. The Committee stated in General Comment No. 191 that there is an 
inherent link between sick leave and the right to social security and social insurance. It provided that 
Article 9 includes the right to access and maintain benefits without discrimination in order to secure 
protection, inter alia, from (a) lack of work-related income caused by sickness, disability, maternity, 
employment injury, unemployment, old age, or death of a family member; (b) unaffordable access to 
health care; (c) insufficient family support, particularly for children and adult dependents. 

 
10. The Committee further noted that:2 

Whereas everyone has the right to social security, States parties should give special attention 
to those individuals and groups who traditionally face difficulties in exercising this right, in 
particular women, the unemployed, workers inadequately protected by social security, 

 
1 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 19: The right to social 
security (Art. 9 of the Covenant), 4 February 2008, E/C.12/GC/19 
2 Ibid para 31. 



persons working in the informal economy, sick or injured workers, people with disabilities, 
older persons, children and adult dependents, domestic workers, homeworkers, minority 
groups, refugees, asylum-seekers, internally displaced persons, returnees, non-nationals, 
prisoners and detainees. 

Convention on the Elimination of All Forms of Discrimination Against Women (“CEDAW”) 

11. CEDAW further requires States Parties to take appropriate measures to eliminate discrimination 
against women in the protection of human rights. Following on from the ICESCR protection to the right 
of social security and an adequate standard of living, particularly in light of the ICESCR Committee’s 
General Comment to give attention to groups who are the most affected. In light of this, Article 11(a) 
and (e) of CEDAW provides: 

 
States Parties shall take all appropriate measures to eliminate discrimination against women 
in the field of employment in order to ensure, on a basis of equality of men and women, the 
same rights, in particular: 

 
(a) The right to work as an inalienable right of all human beings; 

 
[…] 

 
(e) The right to social security, particularly in cases of retirement, unemployment, sickness, 
invalidity and old age and other incapacity to work, as well as the right to paid leave; 

  
12. ICESCR requires State parties such as New Zealand to provide their workers with paid leave to take 

care of themselves and/or their families in times of poor health. Thus, workers should have sufficient 
time to take leave not only for themselves but to care for their family members. A limited number of 
sick leave days may also disproportionately impact women, who are often the ones who are tasked 
with caring for their sick family members. 

 

International Labour Organization (“ILO”) framework 

13. The ILO is mandated to advance social and economic justice through setting international labour 
standards. They have adopted several instruments which defines a broad concept of social protection 
to include paid sick leave. Paid sick leave is a key component of ILO Convention 102 (Minimum 
Standards) on Social Security. It sets minimum standards for social security and embodies an 
internationally accepted definition of the very principle of social security. Although New Zealand is not 
party to this Convention, it is useful to acknowledge that the ILO recognises the linkage between 
sickness and social security in the context of work. 

 
14. This ILO standard was further supported in other ILO programmes, such as the ILO Decent Work 

Agenda,3 which defines decent work as of acceptable quality that ensures, among others, basic 

 
3 ILO Decent Work Agenda , 1999 



security and social protection. These concepts echo the need for a worker to be able to retain their 
work in times of sickness and have adequate benefits to see them through such times.  

 
15. The ILO and the World Health Organization further reiterated the importance of adequate paid sick 

leave in a joint-programme titled the Social Protection Floor initiative, in response to the 2008 global 
financial crisis. This Initiative called on countries to build adequate social protection for all through 
basic social guarantees for every citizen, repeating the importance of paid sick leave. In the wake of 
the COVID19 pandemic, the ILO has since published further recommendations highlighting the need 
for countries to ensure sufficient paid sick leave for their workers.4  

 

Comparative countries 

16. Over 145 countries provide paid sick leave to their workers by law, the majority of which provide over 
ten days of paid sick leave per annum.5 In many of these countries paid sick leave systems have 
processes to prevent absenteeism or people taking advantage of sick leave. This includes models 
where the wages during the period of sick leave is reduced , or requirements for a worker to be sick 
for a certain number of days unpaid before they are entitled to paid sick leave. Countries generally 
also require workers to obtain a doctor’s certificate to be eligible.6 In some countries, the employers 
maintain full responsibility to cover workers’ pay during the sick period, others operate social 
insurance systems where the government covers sick pay out of tax revenues, and many use a hybrid 
of employer mandates and  State social insurance. The following table compares the legislative 
minimum number of paid sick leaves in 22 countries with a high human-development index.7 

Country Paid sick leave days 
Australia 10 days (100% pay, employer pays) 
Austria 30 days (100% pay, employer pays), thereafter 20 days (50% employer pays, 

25% State pays), thereafter 52 weeks (50% State pays) 
Belgium 30 days for white-collar workers (100% pay, employer pays. 7 days for blue-

collar workers (100% pay, employer pays) and thereafter 10 days (60% pay 
employer pays); thereafter up to 1 year (60% pay, State pays) 

Canada 2 weeks for private-sector (100% pay, employer pays, reimbursed by State 
for 2 more weeks); if still ill, 52 weeks in an 18-month period (61.7%, State 
pays) 

Denmark 2 weeks for private-sector (100% pay, employer pays, reimbursed by State 
for 2 more weeks); if still ill, 52 weeks in an 18-month period (61.7%, State 
pays) 

Finland First 9 days (100%, employer pays); if still ill, 300 days in a 2-year period, 
(92.7%, State pays) 

 
4 COVID-19 and the world of work: Impact and policy responses 18 March 2020; Sickness benefits during sick 
leave and quarantine: Country responses and policy considerations in the context of COVID-19 14 May 2020; 
Policy Brief: The World of Work and COVID-19 June 2020.  
5 ILO: Social protection: Paid sick leave pays off in times of crisis 2020 
6 Paid sick leave to protect income, health and jobs through the COVID-19 crisis, OECD, 2020 
7   Ensuring a Healthy and Productive Workforce: Comparing the Generosity of Paid Sick Day and Sick Leave 
Policies in 22 Countries, Heymann, Rho, Schmitt, Earle, 2010 



France 12 months in a 3-year period (50% pay, State pays) 
Germany  6 weeks (100% pay, employer pays); if still ill, 78 weeks in a 3-year period 

(70% pay, State pays) 
Greece 2 weeks (100% pay, employer pays); thereafter from 180 to 720 days (50.5% 

pay, State pays) 
Iceland 12 days per year (100% pay, employer pays); from 15th day (if illness lasted 

>20 days), up to 52 weeks in a 2-year period 
Ireland Up to 52 weeks (36.6% pay, State pays) 
Italy First 20 days (50% pay, State pays); from 21st day, up to 180 days (66.7% 

pay, State pays) 
Japan Up to 18 months for serious injury only (60% pay, State pays) 
Luxembourg First 77 days (100% pay, employer pays (80% reimbursed by State) until the 

end of the month during which the 77th day occurs. 
Netherlands 2 years (70% pay, employer pays) 
New Zealand 5 days in a 12-month period (100% pay, employer pays) 
Norway 16 days (100%, employer pays); if still ill, up to 52 weeks (100%, State pays) 
Spain First 16 days (60%, SI refunds employer pays); from 16th to 20th day (60%, 

State pays); 21st day up to 12 months (75%, State pays), extension up to 18 
months 

Sweden First 14 days (80% pay, employer pays); if still ill, up to 364 days over a 15-
month period (80%, State pays); extension possible up to 550 days (75%, SI); 
for more serious illness, no formal max (70% pay, State pays). 

Switzerland 3 weeks (100% pay, employer pays) 
United Kingdom Up to 28 weeks at reduced pay, if still ill, 13 weeks of assessment phase and 

additional periods of main phase (State pays). 
United States of 
America 

None 

 

17. Comparing the different approaches of countries of high human development index in the table 
above, New Zealand’s statutory safeguards for paid sick leave are minimal. The countries that offer 
lower protection are only Japan, who provides paid sick leave only for serious injury at reduced pay 
(although the duration of cover is considerably higher), and the United States of America that has no 
federal minimum requirement for paid sick leave. Apart from those countries, the table shows that a 
country can still provide more than five days of paid sick leave and still maintain a high human 
development index. 

 
18. While I appreciate that some people are concerned that providing several days of sick may lead to 

business and economic risks, we can already draw from the practices of certain businesses in New 
Zealand that provide a high number of sick leave days. For example, New Zealand’s largest bank, ANZ, 
does not put a cap on days of paid sick leave for their staff and found there to be no abuse of this 



provision.8 This appeared to be the case with many other businesses that provided uncapped paid sick 
leave days. 

 

New Zealand context – Holidays Act 2003 

Section 63 

19. For a worker to be entitled to paid sick leave in New Zealand, they must meet a length of service 
threshold under section 63 of the Holidays Act. Under this section, an employee is entitled to sick 
leave only: 

 
a. after they have completed six months’ current continuous employment; or  
b. they have worked at least an average of 10 hours a week for six months and in those 

months no less than one hour a week or no less than 40 hours every month. 
 

20. The effect of this qualifier means that workers who are on casual contracts, part-time status, working 
in an informal sector, and those who have not been employed for six months yet are excluded from 
paid sick leave. In the human rights context, this could amount to discrimination based on the status 
of employment. 

 
21. Further, even where those who would meet this threshold are entitled to paid sick leave, some 

workers work in such precarious environments that their ability to access paid sick leave is not being 
realised. For example, a person working part-time in the hospitality industry is likely to be dependent 
on hourly shifts as advised by their manager. If that worker were to advise their manager that they 
are sick and can no longer accept the shift, the manager is able to exploit their status of employment 
simply by not putting them on the shift and thus excluding them from paid sick leave. I am also 
cognisant of the fact that such workers fear retaliatory action from their manager if they request sick 
leave.  

 
22. The effect of this exclusion is also inconsistent with a public health approach. One of the rationales for 

having sick leave is its inherent link to protect public safety and public health. As COVID19 has shown, 
illnesses do not target workers based on their length of service with a place of employment. When 
considering that fact in conjunction with a human rights lens, public health lens, and its effect on 
national economy, it should be evident that no person should go to work when they are sick, 
regardless of employment status or duration. Instead, workers are having to choose between getting 
paid and supporting themselves or staying home when sick.   

 

Section 65 

23. Section 65 of the Holidays Act 2003 currently provides for five days of paid sick leave in New Zealand. 
From the above table comparing the statutory requirements of other countries, it is clear that New 

 
8 Companies offering uncapped sick leave say workers don't abuse it, 15 June 2020, Stuff news 
https://www.stuff.co.nz/business/121707827/companies-offering-uncapped-sick-leave-say-workers-dont-
abuse-it?rm=a 



Zealand’s current statutory requirement of five days sick leave per annum under the Holidays Act 2003 
falls short of other countries that it often compares itself to.  

 
24. Having a small number of paid sick days available may mean that, many workers have to choose 

between taking leave to recover from their illness or being forced to go to work sick to ensure work 
security.  

 
25.  Workers who are most reliant on the statutory minimum of five days are likely to be workers in the 

most vulnerable sectors. Often, they have less agency and bargaining power in their workplaces and 
tend to be workers who are going to be less able to negotiate to have additional sick leave if required. 

 
26. It is likely that the workers who potentially need additional sick days are the most are the more 

marginalised groups of New Zealand. This includes women, who are more expected to look after a 
child when they are sick; older persons, who have a higher risk of falling ill; workers of lower socio-
economic status who are more likely to be in ill health or work in higher risk jobs, students and those 
working part-time or in casual positions, and workers who have been employed for less than six 
months as I mentioned earlier. Further, in many cultures, larger family units live together and working 
adults still bear the responsibility of caring for their parents in the same household.  This includes 
taking their family members to medical appointments and caring for them when they are ill. For them 
to rely on a five days per year is insufficient. 

 
27. The World Health Organization has recognised that a lack of paid sick leave days can adversely affect 

public health and the economy.9 Paid sick leave is not only affordable but pays off in terms of health 
and economic gains for employers, workers and the economy at large. It enables more sustainable 
economic growth through a healthy and productive work force. As was recognised by many companies 
during the COVID19 pandemic. The entitlement to only five days per annum was insufficient, 
evidenced by the fact that several countries in the OECD, including New Zealand, have since put in 
place policies where certain workers could stay at home longer and still be paid if they had COVID 
symptoms.  

 

Section 66 

 
28. Section 66(1) of the Act allows unused sick leave from a 12-month period to be carried over to the 

next 12-month period. Section 66(2) 3limits the number of carryover days to 15 days each year, up to 
a maximum of 20 days’ current entitlement each year. While 20 days of paid sick leave per annum 
provides far greater security for the individual worker, an entitlement of five days per annum would 
take four years of work to accumulate those days. During those four years, the worker would have to 
not use any sick leave to reach that 20-day maximum. 

 

Amendments to be made by the Holidays (Increasing Sick Leave) Amendment Bill 

 
9 The case for paid sick leave report, WHO, 2010. 



Clause 4   

29. If passed, clause 4 of the Bill would amend section 65 of the Holidays Act 2003 by increasing the 
number of paid sick leave days from five to ten days. In accordance with my previous assessment, it is 
my submission that increasing the number of paid sick leave days from five to ten under this Bill is 
consistent with human rights. Workers need an adequate number of days to be able to recover from 
illness or to care for an ill family member and combat socio-economic inequalities. 
 
Clause 5 

 
30. Clause 5 of the Bill would amend section 66(2) of the Holidays Act 2003 by reducing the amount of 

sick leave days that can be carried over each year from 15 days to 10 days. While the current maximum 
entitlement of unused sick leave remains at 20 days per annum, I am concerned as to why this Bill 
seeks to reduce the ability for a worker to carry over the increased days.  
 

31. The reasons for this decrease in carryover days has not been explained by the moving Minister. On 
the face of it, this clause would appear to run contrary to the intention of clause 4.   

 

Further suggested amendments  

32. As outlined earlier in this submission, I am concerned about those workers who will not meet the 
threshold to access paid sick days under s 63 of the Act. While I am in support of increasing the paid 
sick days per clause 4 of this Bill, I note that this still does not adequately achieve the intended purpose 
of this Bill as stated in the Explanatory note. 

 
33. The Ministry of Business, Innovation and Employment’s monthly labour market fact sheet shows that 

there are 392,000 people in the ‘underutilised’ category as of the quarter ending September 2020.10 
Of these people, 94,000 are underemployed. These are people that are in work but are needing more 
hours. In line with my earlier submissions, this shows that there is a significant number of people in 
the workforce who still would not benefit from this Bill’s increase of paid sick leave days from five to 
ten.  

 
34. Accordingly, I submit that if the Bill recognises that the status quo is inadequate and the law needs to 

enable workers to access sick leave better, leaving section 63 of the Act unchanged does not achieve 
this purpose. I submit that the duration requirements for a person to be entitled to sick leave under 
section 63 of the Act be amended to ensure adequate social protection to support all workers in 
Aotearoa New Zealand. 

  

Conclusion 

 
10 Monthly Labour Market Fact Sheet – January 2021, MBIE, https://www.mbie.govt.nz/dmsdocument/12809-
monthly-labour-market-fact-sheet-january-2021. 



35. Ill health should not lead to loss of income or threaten job security. It is important not only for a place 
of employment to ensure that they have a health workforce, but it is also consistent with human 
rights. 
 

36. Increasing the minimum days of paid sick leave forms part of social protection and social security. In 
turn, the government would be further protecting the rights to adequate standard of living and to 
work. Thus, increasing the minimum days of paid sick leave is consistent with the promotion and 
protection of human rights. 

 
37. As the Equal Employment Opportunities Commissioner, I support clause 4 of the Bill. However, I am 

concerned about the intention of clause 5 of the Bill and without more information about the intent 
of this change I am unable to support it. Furthermore, I submit that the policy purpose of the Bill will 
not be meaningfully addressed without addressing the criteria to be eligible for paid sick leave under 
s 63 of the current Act.  
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