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Many people from a broad range of faiths wear religious 
symbols or dress as a manifestation of their religious 
beliefs, whether from religious requirement or personal 
choice. For example, Sikh men wear turbans; Chris-
tians may choose to wear a cross; and some Brethren 
and Hasidic Jewish communities prescribe strict dress 
codes. The origin and purpose of wearing religious dress 
or symbols differs from religion to religion. Often within 
religions there are different elements or sects who adhere 
to stricter dress codes than others3. 

The Islamic dress code4

Both men and women are required to dress modestly in 
Islamic society. Traditional and contemporary forms of 
Islamic dress conform to a general understanding of mod-
esty based on the Hadith, popular tradition and traditional 
forms of costume construction5.  The body is covered in 
varying degrees depending on whether one is alone, with 
a spouse, among relatives or friends of the same sex, or 
in a mixed setting6.  

While the Islamic dress code applies to both men and 
women, it is Muslim women who wear the face veil 
(niqab), headscarf or burqa who have recently become 
the focus of attention in a number of countries and in a 
variety of contexts. For example, French legislation to 
ban all ‘ostentatious’ religious symbols in public schools 
sparked enormous debate about the right to wear the 
headscarf.

There are many reasons why women wear Islamic dress. 
There are also varying degrees of choice afforded to 
Muslim women as to what they wear. Women may don 
Islamic dress in fulfi lment of what they see as a religious 
obligation, it can be a symbol of political conviction, a 
cultural practice, or a means of avoiding criticism and 
harassment from men. These reasons, coupled with other 
factors such as social class and regional or cultural 
background, may all infl uence how strictly a woman 
adheres to the Islamic dress code.

The Islamic dress code, in particular for Muslim women, 
is often subject to negative connotations. Some 
commentators see it as an instrument of oppression and 
persecution7,  linked with suffering which impedes the 
personal growth and social development of women8.  
Some support the banning of the headscarf (for example 
in public institutions including schools), as “a vital 
protection of young women against a repressive symbol 
forced on them by a male-dominated society.”9 

Leila Ahmed10, on the other hand, argues that the veil is 
now laden with meanings11. She contends that it is just one 
issue in Muslim women’s struggle for equality and that it is 
as much a matter of women’s rights as the social prescrip-
tion of particular items of clothing to Western women’s 
struggles12. She considers that Muslim, as well as non-
Muslim, women should reject the androcentrism and misog-
yny of whatever culture they fi nd themselves in, but that this 
does not mean that they must adopt the values of another 
culture or reject Arab culture or Islam comprehensively13.  

Part 1: Introduction 

The case of Police v Abdul Zohoor Razamjoo1,  relating 
to insurance fraud, was set down for hearing at the 
Auckland District Court on 28 July 2004.Two female 
Crown witnesses wanted to give evidence wearing their 
burqa. The defence counsel raised an objection, and the 
judge accepted the need to address the issue before the 
trial. At issue was the balance between the witnesses’ 
right to practice their religious belief by wearing the burqa 
and the accused’s right to a fair trial. 

In a decision given on 17 January 2005 Judge Moore 
said that the balancing of the competing rights of the 
defendant to a fair trial and those of the Crown witnesses 
wishing to wear the burqa were not the only consider-
ations. It was the interests of justice in an overall sense 
which were determinative. Judge Moore ruled that 
screens could be used to ensure that only the judge, 
counsel and female court staff were able to observe the 
witnesses’ faces during cross-examination.

This paper seeks to provide an introduction to the human 
rights issues which have arisen in that court case and in 
other contexts. 

The paper begins with a brief outline of some of the 
reasons why women wear Islamic dress and the 
perceptions of Islamic dress. The next section looks at 
the human rights standards relevant to wearing religious 
dress, and, in particular, the right to manifest religion or 
belief. The fi nal part outlines specifi c areas where Islamic 
dress might be worn and canvasses the human rights 
issues which are relevant in those contexts.

Wearing religious dress in educational institutions is the 
fi rst area which is examined. In this context the paper 
looks at the secular nature of the education system and 
how a blanket ban on the display of religious symbols or 
wearing religious dress may result in indirect 
discrimination. Discrimination on the ground of religious 
belief is also discussed in relation to employment issues. 
The paper then looks at religious rights issues in the 
context of identifi cation. The fi nal context discussed is 
that of the courtroom where the Auckland District Court 
case is used as a case study to explore the right of 
witnesses to wear the burqa in manifestation of their 
religion or belief balanced with the accused’s right to a 
fair trial. 

Part 2: Religion and Dress Code

For most people, religion is more than a set of beliefs, 
given that they often translate their beliefs into action. 
People choose to observe their beliefs in a variety of 
ways including the construction of places of worship, the 
display of symbols, the observance of dietary regulations, 
and participation in rituals associated with certain stages 
of life2. The wearing of distinctive clothing or head cover-
ings is also a way in which people observe their religious 
beliefs. 
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There is thus a considerable amount of debate about the 
signifi cance of the headscarf, or women’s Islamic dress. 
There are also a variety of reasons why women wear 
Islamic dress and how strictly they adhere to an Islamic 
dress code. However, Muslim women do often wear Is-
lamic dress, whether the headscarf or the burqa, in fulfi l-
ment of what they see as a religious obligation. If certain 
dress is worn in order to practice a religion or belief, then 
it may be protected as a human right under international 
law and under New Zealand’s domestic law. 

Part 3: Religious Dress and Human Rights Law 

International law

While the United Nations Charter makes some refer-
ence to religious rights14, the references contained in the 
Universal Declaration of Human Rights (UDHR) are more 
signifi cant. Article 2 of the UDHR forbids distinctions of 
any kind, including on the basis of religion, in the 
enjoyment of the rights and freedoms contained in the 
Declaration. In relation to freedom of religion, article 18 
states:

Everyone has the right to freedom of thought, conscience 
and religion; this right includes freedom to change his 
religion or belief, and freedom, either alone or in 
community with others and in public or private, to 
manifest his religion or belief in teaching, practice, 
worship and observance.

The rights to freedom of thought, conscience and religion, 
manifestation of religion or belief and the rights of minori-
ties to profess and practice their religion in community 
with others15  are also contained in the International 
Covenant on Civil and Political Rights (ICCPR). While 
the freedom of thought, conscience and religion cannot 
be derogated from, the right to manifest religion or belief 
can be limited, but only if such limitations are prescribed 
by law and are necessary to protect public safety, order, 
health or morals or the fundamental rights and freedoms 
of others16.  

In terms of women’s rights, a fundamental aspect is 
individual autonomy and choice. These are violated both 
where women are forced to wear a head covering and 
where they are banned from doing so17. 

New Zealand law

Sections 13 and 15 of the New Zealand Bill of Rights Act 
1990 (NZBORA) affi rm the rights to freedom of thought, 
conscience, and religion and the manifestation of religion 
or belief. Limits can be placed on rights affi rmed in the 
NZBORA through the application of section 5, as long as 
the limit is prescribed by law and can be demonstrably 
justifi ed in a free and democratic society. 

Other rights affi rmed in the NZBORA which may be 
relevant include the right to be free from discrimina-
tion by reason of religious or ethical belief (section 19), 
the right to freedom of expression (section 14) and the 

rights of minorities to profess and practice their religion 
(section 20). The Human Rights Act 1993 also prohibits 
discrimination on the grounds of religious belief in certain 
contexts (section 21(1)(c)). Appendix 2 contains relevant 
extracts from the NZBORA and the Human Rights Act.

Part 4: Religious Dress and Human Rights in 
Context

A: EDUCATION

New Zealand

In New Zealand, primary school education is required by 
law to be secular18, although there is provision for 
religious instruction to take place if approved by the 
School Board19.  Students are, however, able to opt out 
if their parents make a request in writing20. There is no 
legal requirement that secondary school education be 
secular. The Board of Trustees is responsible for the 
management of a school which means that it has the 
responsibility of setting uniform policies which it would 
normally do in consultation with the community. 

While there are no specifi c national guidelines on school 
uniform policies, Boards of Trustees are obliged to 
provide a safe physical and emotional environment for 
students according to National Administration Guide-
lines21  and this may have a bearing on their policies. 
Requiring students to remove items of religious clothing 
could result in students feeling insecure in their school 
environment. 

A blanket ban on religious symbols or dress may also 
impact disproportionately on students who adhere to 
certain faiths, thereby constituting indirect discrimination 
under section 65 of the Human Rights Act 1993, unless 
there is good reason for it22. ‘Good reason’ could be to 
address health and safety concerns or where the practice 
disrupts other students’ rights. These reasons may also 
go towards an assessment as to whether a limit on the 
right to wear religious dress is justifi able under section 5 
of the NZBORA.

The Human Rights Commission has received complaints 
over the years concerning the wearing of religious dress 
in school. Two in particular related to school uniform poli-
cies where only Maori students had been allowed to wear 
taonga outside their clothing but other jewellery had to 
be worn under clothing. Other students had complained 
that they were discriminated against by not being able to 
wear jewellery of spiritual or religious signifi cance to them 
outside their clothing. Both schools either considered or 
agreed to review their uniform policies. Another complaint 
involved a school which refused to allow a female Muslim 
student to lengthen her skirt and wear a headscarf. The 
complaint was resolved by a Ministry of Education facilita-
tor.

Two schools, Wellington East Girls’ College and Mt 
Roskill Grammar School, provide examples of how New 
Zealand schools have managed increased diversity 
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among their students. Wellington East does not have a 
policy in relation to the wearing of headscarves but allows 
girls to wear them as long as they are in one of the school 
colours. Wellington East also allows Muslim girls to 
wear long skirts in order to cover their ankles. Mt Roskill 
changed the school uniform policy a number of years ago 
following a complaint to the Human Rights Commission to 
allow both girls and boys to wear long trousers in order to 
conform with Islamic dress. Students are permitted a 
dispensation from the school’s uniform policy for religious 
or medical reasons. The wearing of headscarves is a very 
common practice and Muslim boys are allowed to have 
beards on application from their parents to the principal. 
Students are also allowed to wear long pants for religious 
reasons in order to play sport.

International 
Wearing the headscarf or other religious dress, in school 
and other educational institutions, has become a con-
tentious issue in many European countries. In the case 
Leyla Şahin v Turkey23, relating to a ban on wearing head 
scarves at Istanbul University, the European Court of 
Human Rights held that there was no violation of Article 9 
of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (which guarantees 
the right to manifest religion or belief). The Court accept-
ed that upholding the principle of secularism may be re-
garded as necessary for the protection of the democratic 
system in Turkey. The Court noted the emphasis placed 
in the Turkish constitutional system on the protection of 
the rights of women. 

The Court accepted that secularism was the paramount 
consideration underlying the ban. In such a context, 
where the values of pluralism, respect for the rights of 
others and, in particular, equality before the law of men 
and women were being taught and applied in practice, 
it was understandable that it was considered contrary to 
such values to allow the Islamic headscarf to be worn 
at the University24.  The Court also decided that there 
had been no breach of the right to education; the right to 
respect for private and family life; the right to freedom of 
expression; and the right to be free from discrimination.

In another case, the Court similarly held that a complaint 
by a teacher prohibited from wearing a headscarf at work 
was inadmissible on the basis that the ban had pursued 
the legitimate aim of ensuring the neutrality of state pri-
mary education25. 

Some commentators, for example Human Rights Watch, 
do not agree with the position adopted by the European 
Court of Human Rights on the ground that the protection 
of religious freedom is consistent with secularism in state 
institutions and, “demonstrates the very respect for the 
diversity of religious conscience on which the secularism 
of public institutions is founded.”26  Human Rights Watch 
also considers that the impact of the ban in Turkey has 
meant that many women who feel that they cannot re-
move their headscarves feel that they have been denied 
access to education permanently27. 

In France, legislation has recently been passed prohibit-
ing, in public schools, all ‘ostentatious’ religious identifi ca-
tions including the headscarf worn by Muslim girls28. Some 
German States are also in the process of legislating against 
allowing headscarves to be worn in public schools. However, 
headscarves, and other forms of dress conforming to Islamic 
practice are permitted in schools in the United Kingdom29. 
In the Asia-Pacifi c region, Singapore banned the headscarf 
from schools in a bid to avoid racial and religious tensions 
between its ethnic Chinese majority and the Malay Muslim 
minority30. Headscarves are permitted in Malaysian schools.

B: EMPLOYMENT 

New Zealand

Discrimination on the grounds of religious belief can arise 
during many phases of the employment process includ-
ing interviews, hiring decisions and during employment 
itself. According to section 28(3) of the Human Rights Act 
1993 employers are obliged to accommodate the reli-
gious practice of employees unless the adjustment of the 
employer’s activities would be unreasonably disrupted by 
doing so. 

A neutral dress or grooming requirement imposed by an 
employer for genuine business reasons may nevertheless 
have an adverse impact on employees whose religious 
beliefs require them to observe a particular dress or 
grooming code31.  Such indirect discrimination may be 
justifi ed if the employer can show good reason for it (this 
may overlap with issues concerning whether accommo-
dation of the religious belief would unreasonably disrupt 
the employer’s activities)32.  

There is some anecdotal evidence on the experiences of 
Muslim women attempting to access, or who have 
accessed the job market in New Zealand. A member of 
the Islamic Women’s Council has said that it is often 
diffi cult for women to access jobs wearing the 
headscarf because of the negative connotations now 
associated with the garment. She said that she receives 
many complaints from Muslim women in employment in 
regard to the issue but many do not have the confi dence 
to lay an offi cial complaint. She said there have been 
instances where headscarved women have been told by 
potential employers that they would not fi t into the culture 
of the workplace. There have also been reports of Muslim 
women being told to remove their headscarves because 
they were a disincentive to customers33.  A migrant 
employment coordinator at the Canterbury Employers’ 
Chamber of Commerce has mentioned that, in her 
experience, employers are often happy to allow women 
to wear the headscarf but may require them to adjust 
their normal style of dress to don uniforms for health and 
safety reasons which the women have so far appeared 
happy to do.

International

The accommodation of religious dress in the workplace 
has featured in a number of European countries. In the 
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London Metropolitan Police Force police offi cers are 
allowed to wear uniforms according to their beliefs and 
Muslim women are accordingly allowed to wear the 
headscarf34.  In Norway the Gender Equality Ombuds-
man held that a furniture store could not prohibit employ-
ees from wearing headgear unless it was a danger for life 
and health35.  In Denmark, some businesses have begun 
to prepare special uniforms for employees who wear 
headscarves36. 

In the complaint of Bhinder v Canada37  made to the 
United Nations Human Rights Committee, the Committee 
ruled that the legislative requirement that a hard hat be 
worn did not violate any provision of the ICCPR in relation 
to Sikhs who wear the turban. The limitation on their right 
to manifest their religious belief was justifi ed pursuant to 
article 18(3)38.  There have also been many cases in the 
United Kingdom where strict uniform requirements have 
been held not to contravene the right to manifest religion 
or belief on the grounds of protecting public health and 
considerations of health and hygiene39. 

C: IDENTIFICATION 

New Zealand

Muslim women in New Zealand are allowed to wear 
headscarves for passport photos as long as the full face 
is shown. If a Muslim woman is concerned about men 
being able to see her face during the processing of her 
passport, the Passports Offi ce will ensure that a woman 
carries out the processing of the application from 
beginning to end40.  Customs offi cials also accommodate 
the needs of Muslim women wearing the niqab or burqa 
when authenticating their identity.

International

The United Arab Emirates, Jordan and Kuwait, require 
that women do not cover their faces in ID pictures41.  
Many countries accommodate religious practice to the 
greatest extent possible when processing and checking 
identifi cation documents such as passports. For example, 
some countries enable women to have their identity au-
thenticated by a woman offi cial in a separate room when 
going through customs. In the United Kingdom Muslim 
women are allowed to wear headscarves in passport pho-
tos as long as the full face is shown, although veils are 
not permitted42.  

The case of Freeman v State of Florida43  was concerned 
with the requirement of the Department of Highway 
Safety and Motor Vehicles for Ms Freeman to replace her 
old driver’s licence photograph (in which she was wear-
ing her niqab and headscarf – the only facial features 
visible were her eyes) with one showing her entire face. 
Ms Freeman asserted that this violated her constitutional 
right to the free exercise of religion. Ms Freeman’s case 
was not upheld on the ground that security concerns 
outweighed religious freedom. The decision has been 
criticised by some commentators arguing that, “the state’s 
requirement that Freeman take an unveiled photograph 

does little to support governmental interests of main-
taining ‘maximum safety’ for individuals who use public 
highways since there are more than 800,000 temporary 
licenses and/or driving permits that have been issued in 
Florida in the past fi ve years without photographs.44”   

D: THE COURTS

During the case of Police v Abdul Zohoor Razamjoo45  in 
the Auckland District Court in October 2004, Judge Moore 
heard submissions and received evidence on the issue of 
Crown witnesses wearing the burqa in court while giving 
evidence. The Crown witnesses asserted that they wore 
the burqa in manifestation of their religious belief. The 
assertion of the right to manifest religious belief by adopt-
ing a certain practice can have repercussions for other 
people, so it becomes necessary for the law to specify 
which of them can be permitted, and when46. 

The right to a fair trial

Article 14(1) of the ICCPR contains the right to a fair trial 
which incorporates the following rights: equality before 
courts and tribunals and a fair and public hearing by an 
independent and impartial tribunal. Article 14(3) of the 
ICCPR outlines the minimum guarantees a person is 
entitled to in the determination of any criminal charge 
against him or her.

The ICCPR fair trial rights, including minimum standards 
of criminal procedure, are incorporated in section 25 of 
the NZBORA. While section 25(a) stipulates the broad 
right to a fair and public hearing, sections 25(b) to (i) also 
detail elements of the ‘fairness’ principle and the more 
detailed rules of criminal procedure47. 

The right to examine witnesses for the prosecution

The right to examine the witnesses for the prosecution 
was an element of the right to a fair trial that was of par-
ticular relevance as the Crown witnesses wished to wear 
the burqa in court. The right is affi rmed in section 25(f) of 
the NZBORA:

    The right to examine the witnesses for the prosecution
    and to obtain the attendance and examination of 
    witnesses for the defence under the same conditions
    as the prosecution:

The purpose of the right is to ensure that, “prosecution 
witnesses are exposed to the probing effects of 
cross-examination.”48 

The Issue in Police v Abdul Zohoor Razamjoo

Judge Moore described the issue before the Court as 
having to determine whether or not two female witnesses 
for the Crown may, whilst giving evidence, be attired in 
their burqas.

He described the burqa worn by one of the witnesses 
as “having two principal components or sections: a head 
covering over the entire head, face and hair save only for 
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a narrow slit through which the eyes can be seen; that 
head covering is atop an overall loose fi tting garment 
covering the entire body and almost touching the fl oor. So 
the overall effect is that, apart fro height and a very 
general (possibly misleading) sense of body bulk, none 
of the facial features or physical characteristics of the 
wearer are observable. Some forms of burqa have the 
eye slit partly obscured by mesh. Apparently that is not 
intended here, though the difference is in the circum-
stances immaterial.”

The evidence on wearing of a burqa

The prosecution led evidence from two witnesses in-
volved in the substance of the case: Mr Salim and Mrs 
Salim, who gave evidence whilst wearing her burqa; and 
from an expert witness, Professor Morris, Professor of 
Religious Studies at Victoria University, Wellington. The 
defence led evidence from Mr Maudsley, a member of 
Employment Tribunals in London.

Limits to judicial determination

In discussing the limits on judicial determination of the 
“validity” of particular beliefs Judge Moore made the 
following comments:

a.  “the original justifi cations for, and ‘validity’ of, 
     particular beliefs and customs … are subjects for 
     disputation – scholarly and otherwise – but they are
     generally not amenable to judicial determination. 
     Further, the wording of the NZBORA does not require
     fi ne analysis of categories of belief. All are protected.”

b.  “As s.13, s. 15 and s. 20 [of the] NZBORA imply, it is
     no business of the state or its institutions (including
     the Court) to pronounce as to the correctness or 
     otherwise of any person’s faith or culture.”

c.  “This Court cannot be drawn into attempting to 
     determine the theological or other ‘validity’ of the 
     practice of wearing the burqa.”

d.  “This Court accepts the evidence of Mrs Salim’s faith
     and beliefs. It accepts that to require her to remove
     her burqa in public (dire emergencies or other very 
     compelling reasons excepted) would be to shame and
     disgrace her both in her own eyes and in those of the
     community of like believers whose customs and  
     beliefs she is proud to uphold.”

e.  “That is by no means determinative of the outcome of
     this matter, but in the context of religious faith and 
     cultural practice it is all the factual fi ndings the Court
     needs to make.”

Evidence from a burqa-attired witness

Judge Moore added to the above fi ndings the Court’s 
evaluation of receiving evidence from a burqa-wearing 
witness. He described there being “a strong sense of 
disembodiment … It was all slightly unreal.”

He considered that it was “…hard to envisage evidence 
given from within a burqa having as much impact as 
evidence from a person (even one physically elsewhere) 
whose face can be observed.”

He commented that “…it seems as inevitable that evi-
dence given from beneath a burqa would, consciously or 
unconsciously, be accorded less weight than the same 
evidence given by that witness when her face was visible. 
The [prosecution] submits that downgrading is accept-
able. The Court is doubtful. Such an approach creates a 
lesser class of witness. It undermines the central concept 
of the equality of all before the law. It hearkens of legal 
systems very different to our system in which a person’s 
sex, race, or social position determines how much weight 
can be given to their evidence.”

Cross-examination

The submissions on behalf of the prosecution and the de-
fence focused largely on the ability of Court to draw con-
clusions as to demeanour and on counsels’ ability to draw 
attention to aspects of witness demeanour. The Court did 
not consider these to be major considerations with some 
possible exceptions. It did however consider cross-exami-
nation to be a far more important factor touching upon a 
fair trial. Judge Moore commented that “Circumstances in 
which a Court can conclude that there can be a fair trial 
without the defence having the opportunity to cross-ex-
amine a vital witness, either prior to trial or during the trial 
itself, are likely to continue to be very rare.”

He observed that cross-examination involves “… an 
ongoing evaluation of how the witness is performing and, 
particularly, what are sensitive areas from that witness’s 
point of view. Tiny signals, quite often in the form of, or 
involving facial expressions, are received and acted upon 
almost, sometimes completely, unconsciously by the 
cross-examiner.”

Justice in public

Judge Moore noted that “focus on the concept of a fair 
trial as being one which enables the decision maker to 
reach a fair result cannot blind the Court to wider consid-
erations.”  He quoted from a 2004 decision of the House 
of Lords:

“A criminal trial is a public event. The principle of open 
justice puts, as has often been said, the judge and all 
who participate in the trial under intense scrutiny. The 
glare of contemporaneous publicity ensures that trials are 
properly conducted. It is a valuable check on the criminal 
process.”

He went on to observe that “It is of vital importance that 
Courts go about their business in ways which entitle them 
to the confi dence of the public. Earning and retaining that 
is an ongoing process. Whilst the rights of those whose 
beliefs or culture set them apart from the community 
generally must never be lightly encroached upon, a sense 
of what is acceptable as fair process by the community 
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generally has to be kept in mind. Whilst the Court needs 
to take into account the special characteristics (whether 
expressed as rights or otherwise) of a witness which 
may make their giving evidence in the ordinary way an 
unreasonable burden so that either or both of their rights 
and the interests of a fair trial require that burden to be 
reduced, care has to be taken to try to avoid the adoption 
of procedures which are so obviously out of keeping with 
the expectations of the community generally as to seri-
ously call into question confi dence in the justice system.”

Discussion

In addition to the matters summarized above, the deci-
sion deals with:

   the procedural rules and the relevant principles of 
     the law of evidence;

   the essence of the case against the defendant;

   the relevant sections of the NZBORA and confl icts
     between rights;

   the submissions of the parties;

   overseas decisions of relevance.

His decision ends with a general discussion and his 
conclusions. He said that “… criminal trials should be fair 
and in public is not just a right of accused persons. It is 
one of the essential foundations of a free and democratic 
society. It is a mechanism essential for the protection of 
many of the other rights affi rmed by the NZBORA.”

He quoted from a decision of the New Zealand Court of 
Appeal that:

“there are limits on the absoluteness on the rights and 
freedoms affi rmed in the Bill of Rights. They refl ect the 
fundamental consideration that individual freedoms are 
necessarily limited by membership of society and by the 
rights of others in the interests of the community.”

He followed this by stating that “While the rights of 
thought, conscience, religious and other belief affi rmed by 
s. 13 can be regarded as absolute, rights of manifestation 
such as those affi rmed by s. 15 and s. 20 must neces-
sarily be subject to constraints of many types. Obvious 
examples of contexts far removed from the subject matter 
of the present case include public health and hygiene, 
environmental health, work place and safety.”

He considered that the submissions of the prosecution 
were too narrow in focus as they did not bring public 
rights into the balance. “… (T)he thrust of the submis-
sions of the [prosecution] – that this matter falls to be 
determined by whether or not a fair trial for the defendant 
is possible if certain witnesses give evidence whilst veiled 
in burqas - is far too narrow. Nor is a balancing of the 
competing rights of the defendant and such witnesses 
determinative. Public rights need to be brought into that 
balance. The widening of focus does not cease there.”

Turning to the nature of the application before the Court, 
he said that “It is an application to the Court to exercise 
inherent powers as to its procedures, in particular to 
depart from normal trial procedures. The Court has those 
inherent powers so that justice might the better be done. 
It is the interests of justice in an overall sense which 
are determinative. Whilst the NZBORA rights of those 
affected are important they are far from being the only 
considerations.”

He said that public interest considerations “well beyond 
the scope of rights” are relevant. “They include the need 
to maintain public confi dence in the criminal justice sys-
tem. The need for consistency within that system means 
that Courts should follow normal and accepted processes 
except (where permitted by law) to the extent justifi ed 
by all the circumstances of a particular case. The more 
extreme the departure from normal process the greater 
the justifi cation required.”

He completed his consideration of the public interest 
considerations relevant to the application by stating that 
“It is fundamental to the values of a free and democratic 
society that criminal justice be administered publicly and 
openly. In general that means that the public should be 
able to see and hear the participants. Some limitations 
on that can and are permitted but it is essential for public 
confi dence in the justice system that those limitations are 
well justifi ed on a case by case basis. The witness totally 
masked or hidden so that in practical terms they cannot 
be seen (directly or indirectly) even by judge, jury and 
counsel, represents, in conceptual terms, a challenge to 
the basic values of the New Zealand type of society.”

Conclusions

Judge Moore noted that: “in determining whether or not to 
use its inherent powers to depart from normal procedures 
the Court had to make an overall evaluation of a range of 
rights, legitimate expectations and public interest factors.”

He identifi ed the rights, legitimate expectations and public 
interest factors as being:

a.  The defendant and the public had a legitimate 
     expectation of trial by the normal processes except 
     to the extent that departure from those processes is
     merited in the interests of justice.

b.  Mrs Salim had the right to manifest her religious belief
     by wearing her burqa in public but she recognised 
     there can be situations in which that manifestation
     yields to other needs. In addition Mrs Salim had the 
     right, as a witness, of equality with others in terms of
     how her evidence is evaluated.

c.  The public had rights and legitimate expectations 
     concerning the public nature of the criminal process.

d.  The Court had an obligation to the community to
     recognise and uphold the values of a free and 
     democratic society.
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He concluded it would be contrary to the interests of jus-
tice to require that whilst giving evidence Mrs Salim and 
others of like beliefs have their faces exposed to the view 
of the public or the defendant.

He also concluded that to authorise the giving of evi-
dence from beneath what is effectively a hood or mask 
would be such a major departure from accepted process 
and the values of a free and democratic society as to 
seriously risk brining the Court into disrepute.

Accordingly he ruled that screens may be used to ensure 
that only Judge, counsel and female Court staff are able 
to observe the witness’s face. Provided the witness’s face 
is fully exposed to view, the Court has no objection to the 
witness expressing their religious sensibilities by wearing 
a hat or scarf which covers their hair.

 

Part 5: Conclusion

Human rights issues concerning the wearing of the 
headscarf, niqab, or other religious dress can occur in 
a number of different settings. The right to freedom of 
thought, conscience and religion; the right to manifest re-
ligion and belief; and the right to be free from discrimina-
tion on the grounds of religious belief are likely to become 
more prominent as the make up of New Zealand society 
becomes more diverse, religious groups assert their 
views more strongly in public life and a ‘rights culture’ 
begins to emerge49. 

When the religious practices of one group come into con-
fl ict with another, societies can experience diffi culties in 
fi nding a balance between the two. A human rights frame-
work is useful in determining this balance and fi nding a 
sensible and practical solution.

However, “if practices affect only the volunteer adherents 
of that religion they should not be legally objectionable. 
On the contrary, for the sake of a healthy, pluralistic 
society the law should go out of its way to tolerate 
diversity and non-conformity.”50

December 2005

 

Appendix 1

Glossary51

Burqa: Full-length garment covering a woman from head 
to foot, typically black in colour.

Hadith: Report of the words and deeds of Muhammed 
and other early Muslims; considered an authoritative 
source of revelation, second only to the Quran (some-
times referred to as the sayings of the Prophet).

Hijab: Traditional Muslim women’s head, face, or body 
covering, of numerous varieties across time and space, 
often referred to as the “veil.”

Niqab: Face veil.

Shariah: God’s eternal and immutable will for humanity, 
as expressed in the Quran and Muhammed’s example 
(Sunnah), considered binding for all believers.

 

Appendix 2

NEW ZEALAND BILL OF RIGHTS ACT 1990

Section 13  Freedom of thought, conscience and religion

Everyone has the right to freedom of thought, 
conscience, religion, and belief, including the right to 
adopt and to hold opinions without interference.

Section 15  Manifestation of religion and belief

Every person has the right to manifest that person’s 
religion or belief in worship, observance, practice, or 
teaching, either individually or in community with others, 
and either in public or in private.

Section 20 Rights of minorities

A person who belongs to an ethnic, religious, or linguistic 
minority in New Zealand shall not be denied the right, in 
community with other members of that minority, to enjoy 
the culture, to profess and practice the religion, or to use 
the language, of that minority.

Section 25  Minimum standards of criminal procedure

Everyone who is charged with an offence has, in relation 
to the determination of the charge, the following minimum 
rights:

(a)  The right to a fair and public hearing by an 
       independent and impartial court:

(b)  The right to be tried without undue delay:

(c)  The right to be presumed innocent until proven guilty
      according to law:

(d) The right not to be compelled to be a witness or to
      confess guilt:

(e)  The right to be present at trial and present a defence:

(f)  The right to examine witnesses for the prosecution
     and to obtain the attendance an examination of 
     witnesses for the defence under the same conditions
     as the prosecution:

(g)  The right, if convicted of an offence in respect of 
      which the penalty has been varied between the 
      commission of the offence and sentencing, to the
      benefi t of the lesser penalty:
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(h)  The right, if convicted of the offence, to appeal 
       according to law to a higher court against the 
       conviction or against the sentence or against both:

(i)   The right, in the case of a child, to be dealt with in 
      a manner that takes account of a child’s age.

HUMAN RIGHTS ACT 1993

Section 21  Prohibited grounds of discrimination

(1)  For the purposes of this Act, the prohibited grounds of 
discrimination are-

(c) Religious belief:
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