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1
Executive Summary

1.1
The Human Rights Commission welcomes the opportunity to participate in this review of New Zealand’s constitutional arrangements. Brief answers to the Constitutional Advisory Panel’s questions are provided in Appendix A.

1.2
Following the human rights approach, the Commission believes that people, as rights-holders, should be at the centre of any constitutional change in Aotearoa New Zealand. As duty-bearers, governments have three levels of obligation towards rights-holders: to respect, protect and fulfill their every right. In Aotearoa New Zealand, the Commission believes that the constitution would be enhanced by strenghtening human rights protections and increasing recognition of the Treaty of Waitangi / Te Tiriti o Waitangi.

1.3
Strengthening constitutional protections for human rights in New Zealand and the Treaty of Waitangi has been a matter of concern for a number of the UN Treaty bodies New Zealand has reported to since 2006. The key matters for concern are summarised in para 2.10 and the relevant extracts are appended to this submission at Appendix B.

Aspirations

1.4
The Commission has been involved in a number of community engagements connected with the current review. These include running a Tell Us Your Dream campaign for Race Relations Day and conducting constitutional review engagements and workshops designed to educate and stimulate interest in the review. The data and analysis from this programme of engagements is included in a separate document –Tell Us Your Dream: Analysis of community engagement for the constitutional review– and briefly summarised in this submission in section 3.
1.5
Recommendation: Given the resource and time limitations of the current review, and the need for greater education about New Zealand’s constitutional arrangements for many, the Commission supports a continued, longer conversation on constitutional matters.

The Treaty of Waitangi / Te Tiriti o Waitangi

1.6
Based on the work it has done to fulfil its statutory mandate in respect of the Treaty since 2003 – principally via the Te Mana i Waitangi programme – the Commission affirms that the Treaty is New Zealand’s founding document. For this submission, the Commission has reflected on and further developed its position to explore what would it mean to give substantive effect to the Treaty as New Zealand’s founding document. What this would entail depends on how the role of the Treaty is envisaged in New Zealand’s constitutional arrangements.  
1.7
From a constitutional perspective, the Treaty is between the Crown and Rangatira, and it is between these partners to the Treaty that the constitutional basis of the Treaty remains unresolved.  More broadly, the Treaty gave rights and responsibilities to all people in New Zealand – Tangata Whenua and Tauiwi – based on tūrangawaewae. The Treaty partnership endures in political rhetoric, but in practice it is variable and constitutionally insecure, dependent on both public and political goodwill.
1.8
Applying a human rights approach to the role of the Treaty involves exploring ways to best balance the core rights to self-determination of the Treaty partners, prioritising the rights of the more vulnerable in the Treaty relationship (i.e. Rangatira / tangata whenua rather than the Crown).  In determining how best to balance these rights, the Commission has identified three broad scenarios (summarised in Table 2) by which the role of the Treaty in New Zealand’s constitutional arrangements could be enhanced:
a the Treaty is part of New Zealand’s constitutional arrangements

b the Treaty shapes New Zealand’s constitutional arrangements

c New Zealand’s constitutional arrangements flow from the Treaty
1.9
Because the Treaty is the founding document of the New Zealand state, the Commission’s position is that New Zealand’s constitutional arrangements – its values, rules, institutions and practices – should flow from the Treaty (scenario c). This means giving substantive effect to the Treaty partnership between the Crown and Rangatira in every aspect of the way in which Aotearoa New Zealand is governed. 
1.10
The Commission therefore believes that the Treaty provides the foundational source of legitimacy for co-existing systems of governance and law in Aotearoa New Zealand in order to give effect to the right to self-determination for both tangata whenua and tauiwi. 
1.11
Recommendations:  In the long term, the Commission recommends the development of a Treaty-based constitution that is developed by the Treaty partners, in conjunction with their respective peoples, to their mutual satisfaction. This would require:
a The establishment of a robust deliberative process, and time to carefully consider ‘the whakapapa of everything’ in order to develop what a truly Treaty-based state might look like. 

b The creation of a safe space for Rangatira and tangata whenua to determine what Indigenous self-governance would look like in the twenty-first century and beyond. 

c The establishment of a joint deliberative forum to determine what the rules, institutions and practices for a Treaty-based state would be to the mutual satisfaction of the Treaty partners.
d The eventual constitution and re-constitution of co-existing sites of power: parliamentary democracy and institutions for Indigenous self-government.

e The eventual codification of the rules, values, practices and institutions of the Treaty-based state in a written constitution, if desired by both Treaty partners.

1.12
In the short term, the Commission believes that the Treaty requires interim protections to place it above everyday politics. The decision as to what is or are the most appropriate interim protections should be made collaboratively between Treaty partners. Some good options for providing greater protection for the Treaty include:
a Establishing a body (e.g. Treaty of Waitangi Court, or a Waitangi Tribunal with enhanced powers) to hear Treaty matters and adjudicate what the Treaty means
b Establishing a Treaty Committee in Parliament to scrutinise bills for consistency with the Treaty

c Establishing a Treaty Minister in the Executive to raise the profile of the Treaty and provide an effective advocate for the Treaty in government

d Establishing a statutory Treaty Commissioner or Commissioners within the Human Rights Commission OR a separate Treaty Commission

e Developing the Waitangi Tribunal’s recommendations (in Ko Aotearoa Tēnei) to develop institutions and practices in government and public services that more fully give effect to the Treaty

f Entrenching the Treaty provisions in a given piece of legislation (in a similar way to the current Electoral Act) e.g. a Treaty provision in a specific piece of legislation would only be able to be changed by a super-majority of Parliament.

g Enact a Treaty of Waitangi Act that puts both texts of the Treaty / te Tiriti into New Zealand law, along with additional provisions that state that ‘all law must be developed consistently with the Treaty of Waitangi’. Such an Act would be entrenched for preference, but could be ordinary law.

h Including a reference to the Treaty of Waitangi in an entrenched and supreme Bill of Rights Act. In this case, any legislation the Courts found to be inconsistent with the Treaty would have no effect (to the extent of the inconsistency).

i Making the Treaty itself supreme law. This would give the Courts greater power to strike down legislation that they found to be inconsistent with the Treaty.

j Entrenching the Treaty as part of an interim written constitution, meaning a special procedure has to be used to change it (e.g. passage by a super-majority in Parliament or by referendum)

1.13
Without foreclosing any of the other options listed above, the Commission’s own preference for interim protection is option (g) ‘Enact a Treaty of Waitangi Act that puts both texts of the Treaty / te Tiriti into New Zealand law, along with additional provisions that state that ‘all law must be developed consistently with the Treaty of Waitangi’.
Human Rights and the New Zealand Bill of Rights Act (NZBORA)
1.14
Before ratification of international human rights treaties, New Zealand attempts to ensure domestic legislation is compatible with it. Despite this, there continue to be some significant gaps in the domestic incorporation of the international human rights standards and their implementation. 
1.15
Mechanisms for enforcing international standards include: justiciability, optional protocols, special procedures, and accountability to UN treaty bodies. The New Zealand Government considers that adequate remedies already exist to deal with breaches of Covenant rights. Wherever possible, national legislation is interpreted and applied consistently with international obligations and there is a broad range of non-judicial and quasi-judicial mechanisms for the implementation of Covenant rights.
1.16
Overall, the Commission considers while civil and political rights are reasonably well protected, aspects of social and economic rights are not recognised as fundamental, justiciable rights in New Zealand with the result that ‘the New Zealand courts lack the ability to test state and/or private action against broad [ESCR] protections.’
 
1.17
The rights and freedoms protected by NZBORA are set out in Part 2 and reflect some, but not all, of those incorporated in the ICCPR. There is, for example, no express right to privacy in the NZBORA, although some protections are available under New Zealand Law. There is also no specific reference in New Zealand law to the right to equality, a fact that the United Nations Committee on Human Rights has consistently criticised in assessing New Zealand’s compliance with international standards on equality and freedom from discrimination (see section 2.10 and Appendix B).
1.18
The Commission has consistently endorsed the approach in the international instruments that views equality as not simply restraint by the State, but as a positive duty on the State to take measures to promote substantive equality (including where appropriate, allocation of resources).

1.19
While there is no distinct right to property in human rights law, a case can be made for a more specific reference to property given its link to the realisation of social, economic and cultural rights, and Treaty of Waitangi and indigenous rights (including over natural resources such as water). It also has implications for the compulsory acquisition of property by the Canterbury Earthquake Recovery Authority.

1.20
If the right to property were included in the NZBORA then some thought needs to be given to the implications of the lack of an explicit remedies provision. As compensation is integral to the right, including it as part of the right itself establishes a new legislative path.
1.21
The Commission also notes the increasing importance of protecting the environment, which raises human rights issues for both present and future generations. This was one of the strong themes that emerged in the community engagements that the Commission undertook in 2013 (see separate Tell Us Your Dream document annexed to this submission).  In the Commission’s view, greater constitutional recognition of the Treaty – whether through long-term reconfiguration of New Zealand as a Treaty-based state or greater short-term protections – can offer a means to provide greater protection for the environment and the rights of future generations.

1.22
Whether Parliament or the Courts is the best guardian of rights requires consideration of the relationship of Parliamentary sovereignty and the Rule of Law and how they function in a democracy. The conventional wisdom is that Parliament has the right to legislate on any matter it chooses and as a matter of principle the courts should not interfere with that process. The evolution and influence of international human rights over the past two decades has, however, led to a reappraisal of Parliamentary sovereignty through interpretation by the judiciary. Unless explicitly stated to the contrary, the Courts will interpret legislation in a way that is consistent with fundamental rights.
1.23
The Courts clearly fulfil a necessary role in moderating Parliament. While both are essential to a functioning democracy, the relationship is constantly mutating and changing and the Courts can be expected to take a more interventionist role in future particularly if an entrenched Constitution is enacted.    
1.24
Recommendations: In accordance with its obligations under Article 2 of the ICCPR, the Commission recommends that the Government expressly incorporate all ICCPR rights into the NZBORA.

1.25
The Commission recommends that the Government commit to giving effect to the optional protocols to ICESCR and CRPD, as well as the Article 14 CERD complaints procedure.
1.26
In accordance with its obligations under ICESCR, the Commission endorses stronger protection of ESC rights through:
a Explicit statutory recognition of ESC rights, including the availability of judicial remedies and alternative dispute resolution where appropriate; 

b Adding an equality provision to the BORA
1.27 The Commission endorses specific legislative protection of property rights and 

           considers the following wording appropriately reflects international standards:

The right to property

a Everyone has the right to own property alone as well as in association with others;
b No person shall be arbitrarily deprived of property;
c No person shall be deprived of property except in accordance with the law, in the public interest, and with just and equitable compensation; 
d Everyone has the right to the use and peaceful enjoyment of their property. The law may subordinate such use and enjoyment to the interests of society. 

1.28
Specific wording to address the right to property and the Treaty of Waitangi and indigenous rights (including over natural resources such as water) should be negotiated between the Crown and tangata whenua.

1.29
The Commission recommends stronger protections to ensure better human rights compliance through:

a Making explicit the requirement set out in section 7.60 of the Cabinet Manual requiring identification of implications in relation to international human rights commitments, extending it to apply to all policy and legislation, and directing Ministers and officials to strictly adhere to current and extended Cabinet Manual requirements

b Formally tabling all concluding observations from UN Treaty bodies in Parliament

c Establishing a Human Rights Select Committee or designating an existing Select Committee(s) to conduct comprehensive human rights analysis of all legislation (primary and secondary).

d Improving the section 7 process by requiring the Attorney-General  to present a section 7 report on all bills introduced to Parliament or requiring a report to the House on legislation  that is prima facie discriminatory to allow a more informed debate on whether a breach can be justified.

e Establishing a process to address the conflict of interest of the Attorney General as a member of the government and guardian of human rights

f Extending the ability to make declarations of inconsistency with all rights included in the BORA

g Including an express remedies provision in the BORA.

1.30
On the question of whether or not the Bill of Rights Act – including the full range of civil, political, economic, social and cultural rights – should be entrenched, the Commission’s view is that human rights require greater protection than that provided by ordinary law. In the short-term, this would be achieved by entrenchment.

1.31
In the long-term, once the Treaty is better recognised and human rights protections strengthened in New Zealand’s constitutional arrangements, the Commission thinks that an entrenched and supreme codified constitution setting out the agreed rules, values, institutions and practices would be desirable (and if desired by both Treaty partners).
1.32
In the Commission’s view, greater constitutional recognition of the Treaty – whether through long-term reconfiguration of New Zealand as a Treaty-based state or greater short-term protections – can offer a means to provide greater protection for the environment and the rights of future generations. 

Māori representation

1.33
The Electoral Act 1993 makes continued provision for Māori representation in Parliament, initially established as four Māori seats in 1867. The number was increased in 1993, with the introduction of proportional representation, and is now determined by a formula that divides the number of voters enrolled on the Māori electoral roll by the ‘South Island quota’. The number of Māori seats is currently seven. Professor Mason Durie has identified a constitutional convention that the future of the Māori seats in Parliament should be determined by Māori.

1.34
Māori are under-represented in local government. The number of Māori elected to local government remains far lower than their proportion of the population: in the 2007 local government elections less than five per cent of successful candidates were Māori, although Māori form nearly 15 per cent of the population. Many councils have no Māori members at all.
1.35
Through the Local Electoral Amendment Act 2002 all councils have the option of establishing Māori seats (wards for district and city councils, constituencies for regional councils).  Since 2002, only two more councils have decided to establish Māori seats. Some councils decided against Māori seats; others consulted Māori, who were unsure. Other councils heard a clear Māori voice calling for guaranteed representation at governance level, but were reluctant to change.
1.36
Recommendation: In the short-term, the Commission believes that Māori seats in Parliament should be retained until such time as Māori voters decide that they are no longer necessary.
1.37
At the local level, the Commission believes that the government needs to legislate for dedicated Māori representation in local government. The Commission also supports enhanced representation within the organisational and operational structures of local government (e.g. in standing committees and by means of dedicated staff resources). At a minimum, Councils have an obligation to engage with Māori on the option, and to support the Māori view. If a poll is called for, the Council should take leadership in positively supporting the option. 
1.38
In the long-term, the Commission believes that developing a constitution that is substantively founded in the Treaty of Waitangi would mean the establishment of co-existing systems of governance, along with clear processes for power-sharing between them, would ideally mean the existing provisions for Māori representation would no longer be necessary.

Electoral  Matters 

1.39
The Commission believes that the electoral matters identified in the CAP’s Terms of Reference form a sub-set of the broader issue of participation. Political participation is a central component of international human rights norms (cf. Article 25 of the ICCPR as well as CEDAW, CROC, CERD, UNDRIP, and CRPD). Electoral matters should be determined so as to ensure the widest and fairest public participation possible.

1.40
As participation is so central to the human rights approach, the Commission has developed extensive thinking in this area. In its advocacy work, the Commission has identified key participatory principles of representation, access, transparency, accountability, and equality.  While New Zealand has many examples of international good practice in these areas (see Table 3 for a summary), provision for participation is limited in a number of key ways (see Table 4 for a summary).

1.41
The Commission is also concerned about the increased use of urgency, particularly in passing legislation with significant human rights implications (such as the Public Health and Disability Amendment Bill No 2), and gender and ethnic diversity in Parliament, which does not reflect population demographics.

1.42
Technological innovation and enhanced communication via the internet and social media and other information communication technologies (ICT) also have constitutional implications, particularly for public participation.
1.43
The Commission further notes that since the launch of the Open Government Partnership in 2011, over 50 governments have come together with civil society and the private sector to further promote transparency, empower citizens, fight corruption, and harness new technologies to strengthen governance and support the implementation of multilateral commitments. New Zealand is notably absent from this initiative.
1.44
Recommendations:
a Removing the remaining restrictions on the right to vote for those aged over 18.

b Limiting the use of urgency to exceptional circumstances and subject to bi-partisan support,  supported by greater discipline in limiting the legislative programme to allow for sound parliament

c Committing to a debate on temporary special measures or quotas to improve the number of women MPs in Parliament
d Considering the implementation of more effective means of deliberative democracy, particularly via ICT e.g. by greater use of referenda, possibly by means of a virtual Parliament (as in the UK), or a Citizen’s Briefing Book (as in the USA).

e Committing to open, transparent and participatory governance and actively engaging with the Open Government Partnership

f Conducting a referendum or other public process on the desirability of extending the term of Parliament, supported by a comprehensive education campaign.

g Preserving or increasing the number of MPs to carry out the business of Parliament in an efficient and robust manner.

h Ensuring that the date of elections is equitable between the parties and will encourage the greatest level of public participation. A semi-fixed date could be prescribed in legislation along with mechanisms for dissolving Parliament in certain circumstances. Early notice of the election date (e.g. six months) should be encouraged.
i Altering the rules governing the position of list MPs who leave their Party to stipulate that list MPs who leave or are expelled from their Party should either resign or seek public endorsement for their continued presence in Parliament. Electorate MPs who leave their Parties should continue to be allowed to retain their seats as independents.  
j Retaining the current practice to determine the number of general and Māori electorates using the ‘South Island formula’ but notes concern that late census and possible de-population of the South Island may cause an aberration. This should be monitored on an ongoing basis.

1.45
The Commission also recommends enhanced increased civic education for all New Zealanders, particularly those in compulsory education, to increase awareness of constitutional matters with a particular focus on addressing barriers to participation for disenfranchised groups

New Zealand’s constitutional arrangements and Pacific realm countries

1.46
The Commission sees the current review as an opportunity to clarify and recognise New Zealand’s constitutional obligations in respect of the Pacific realm countries and their citizens. The key constitutional concerns expressed by the Pacific Realm Group (PRG), with whom the Commission has engaged, are related to identity, status and access. Given that the people of Tokelau, Cook Islands and Niue are New Zealand citizens by birth in their home islands and in New Zealand, the PRG has questioned why the current constitutional review has not taken into account the views of those island nations, nor considered the implications of a written constitution for Niue, Tokelau and the Cook Islands.
1.47
Recommendation: The Commission recommends that New Zealand’s constitutional obligations in respect of the Pacific Realm countries and citizens be clarified and formally recognised.  In addition, we recommend the need for a continued constitutional conversation on these matters with representatives from the Pacific Realm countries living in New Zealand, and in consultation with the Pacific Realm countries themselves. 

New Zealand’s constitutional arrangements and Multi-culturalism

1.48
One of the key messages that emerged from the Commission’s ‘Tell Us Your Dream’ campaign was the importance of cultural diversity and multiculturalism to the future of Aotearoa New Zealand.  New Zealand’s changing demographics are projected to greatly increase ethnic diversity over the next fifty years. Any significant constitutional change, particularly if a written constitution is considered to be desirable, will need to take account of this and provide for the protection and recognition of pluralism and cultural diversity.
1.49
Recommendation: The Commission recommends, as part of a longer constitutional conversation, a dedicated programme of engagement with ethnic communities for their views on New Zealand’s constitutional arrangements. 
A written constitution?

1.50
At present, the Commission does not have a firm position on whether or not New Zealand should move to a written, codified constitution. The two areas of our constitutional arrangements that we think need most attention – the role of the Treaty and strengthened human rights protections – could be enhanced without necessarily moving to a codified constitution. Alternatively, a codified constitution could provide a defined and coherent means of achieving both ends. 

1.51
In the future, once the Treaty is better recognised and human rights protections strengthened in New Zealand’s constitutional arrangements, the Commission thinks that a written codified constitution setting out the agreed rules, values, institutions and practices would be desirable. This decision should, however, be made to the mutual satisfaction of the Treaty partners.

Appendix A
Brief answers to questions posed by the CAP

Aspirations
a
What are your aspirations for Aotearoa New Zealand? 

The aspirations of the Human Rights Commission are to strengthen human rights protections and increase recognition of the Treaty of Waitangi in our constitutional arrangements.  These aspirations derive from both from the Commission’s statutory mandate and the human rights approach.  It is also in line with the most recent recommendations made by UN Treaty bodies and special procedures when reviewing New Zealand’s performance.

The key aspirations identified through the Tell Us Your Dream community engagements we conducted in 2013 are related to race relations, government, living in New Zealand, law and order and education.

The Commission received 1357 responses to its Tell Us Your Dream campaign for Race Relations Day. Participants were asked for their conclusion to the statement ‘My Dream for Aotearoa / New Zealand is ...’ –. The responses were sorted into 16 broad categories determined by the content of the responses themselves.  They are listed below in descending order from the highest to the lowest number of responses.  
	Category
	Number 
	Percentage (out of 1357)

	Race Relations

	212
	15.62%

	Government
	199
	14.66%

	Living in New Zealand
	186
	13.71%

	Law and Order
	169
	12.45%

	Education
	138
	10.17%

	Human Rights
	128
	9.43%

	Environment
	87
	6.41%

	Health
	44
	3.24%

	Poverty
	42
	3.10%

	Young People’s Issues
	33
	2.43%

	Marriage Equality
	32
	2.36%

	Treaty of Waitangi
	23
	1.69%

	Housing 
	21
	1.55%

	Disability
	17
	1.25%

	Miscellaneous
	16
	1.18%

	Canterbury Earthquake Recovery
	10
	0.74%

	Total:
	1357
	


For a full analysis of this campaign and related activities see the separate document annexed to this submission, Tell Us Your Dream: Analysis of community engagement for the constitutional review.
b
How do you want our country to be run in the future?
The Treaty of Waitangi is positioned as the foundational document of Aotearoa New Zealand and constitutional arrangements flow from it (see section 4 of this submission for further detail). The rights of all people in Aotearoa New Zealand are safeguarded by strengthened human rights protections extending to the full range of civil, political, economic, social and cultural rights in an entrenched Bill of Rights Act (see section 5 of this submission for further detail).
The Treaty of Waitangi

a
Thinking of the future, what role do you think the Treaty of Waitangi should have in our constitution?
The Treaty of Waitangi should be substantively positioned as Aotearoa New Zealand’s founding document, and all constitutional arrangements should flow from it (see section 4 for further detail). This means that that all rules, values, practise and institutions should be Treaty-based and a long-term process to establish a Treaty-based constitution should be developed between the Treaty partners. In the interim, greater protections for the Treaty are required.
b
Do you think the Treaty should be made a formal part of the constitution? Why?
Yes, because it is New Zealand’s founding document. In the short-term, this could be by means of enhanced protection agreed by the Treaty partners e.g. enacting a Treaty of Waitangi Act that put both texts of the Treaty into law (see also other options listed in para 4.94). In the long-term, this should be in the form of co-governing rules, values, practices and institutions agreed by the Treaty partners to their mutual satisfaction (see section 4 for further detail).
The Bill of Rights Act (BORA)
· the Bill of Rights Act protect your rights enough?

Why?

· What other things could be done to protect rights?

· Do you think the Act should have a higher legal status than other laws (supreme law)?

Why?

· Who should have the power to decide whether legislation is consistent with the Act: Parliament or the Courts?

Why?

· What additional rights, if any, could be added to the Act?

Why?

a
Does the Bill of Rights Act protect your rights enough? Why?

No, because it does not include the full range of the civil, political, economic, social and cultural rights, and it has no greater protection than any other piece of ordinary legislation. The government can and has passed legislation to override rights affirmed by the Courts, as for example with the passage by urgency of the Public Health and Disability Amendment Act 2013.

b
What other things could be done to protect rights?
Incorporation of remaining rights in the International Covenant on Civil and Political Rights (ICCPR) into domestic legislation, including specific statutory recognition of property rights. Specific wording to address the right to property and the Treaty of Waitangi and indigenous rights (including over natural resources such as water) should be negotiated between the Crown and tangata whenua.

Explicit statutory recognition of the International Covenant on Economic, Social and Cultural Rights (ICESCR) and adding an equality provision to the BORA.

Ratification of the Optional Protocols to ICESCR, and the Convention on the Rights of Persons with Disabilities, as well as adopting the Article 14 complaints procedure for the Convention on the Elimination of Racial Discrimination.

An express remedies provision should be included in the BORA. This should include provision for low-cost options such as alternative dispute resolution as well as Court action.

Greater oversight of human rights compliance, including the establishment of a human rights select committee in Parliament, improving the section 7 process by which the Attorney-General vets legislation, addressing the conflict of interest in the Attorney-General’s role as a member of the government and guardian of human rights, formal tabling of all concluding observations from UN treaty bodies in Parliament, and strengthening Cabinet Manual requirements for human rights oversight. 

c
Do you think the Act should have a higher legal status than other laws (supreme law)? Why?
Yes. The Commission believes that the BORA should be entrenched. This would make it more difficult to alter than ordinary legislation and would strengthen rights protections for all people who live in New Zealand.

In the long-term, once the Treaty is better recognised and human rights protections strengthened in New Zealand’s constitutional arrangements, the Commission thinks that an entrenched and supreme codified constitution setting out the agreed rules, values, institutions and practices would be desirable (and if desired by both Treaty partners).
d
Who should have the power to decide whether legislation is consistent with the Act: Parliament or the Courts? Why?
Both. A human rights select committee, a more rigorous scrutinising process by the Attorney-General, and greater attention to human rights issues in the policy development process would mean both Parliament and the Executive would have enhanced powers to decide whether legislation is consistent with the Act. Ideally, this should mean that legislation is more human rights compliant by the time it passes its third reading. 

The Courts should, however, have enhanced powers to make declarations of inconsistency and provide remedies in the event of human rights breaches (see section 5 above for further detail).
e
What additional rights, if any, could be added to the Act? Why?  
The Act should provide for the domestic expression of all the rights contained in the international human rights conventions to which New Zealand is a signatory. This means that it would need to incorporate the remaining rights from the ICCPR – specifically rights to property, privacy and equality – and the rights contained in ICESCR.

Māori representation  

The Commission’s answers to these questions should be read in conjunction with its recommendations concerning the Treaty of Waitangi (see section 4 of this submission). The answers to the questions below assume a similar set of constitutional institutions to the status quo. In the event of a decision to move to a Treaty-based constitution, the means by which Māori would be represented in government would need to be reviewed.

a
How should Māori views be represented in Parliament?  

At minimum, by retention of the existing Māori electoral roll and dedicated Māori electorates. These should be retained until such time as Māori themselves decide that they are no longer necessary (see section 6 of this submission).
b
How could Māori electoral participation be improved?  

By undertaking a fundamental review of the country’s constitutional arrangements with the aim of better reflecting the Treaty partnership, ideally via the scenario outlined in the Commission’s recommendation on the Treaty (see section 4 of this submission).  
c
How should Māori views and perspectives be represented in local government? 

Assuming the retention of the status quo, the Commission believes that Māori views and perspectives are best represented by the establishment of dedicated Māori wards, as is currently the case for Environment Bay of Plenty. The government should legislate for councils to do this, as most have proved unwilling to seriously consider this option in the past (see the Commission’s 2010 paper Māori Representation in Local Government: the Continuing Challenge / He Kanohi Māori Kei Roto i te Kawanatanga-ā-Rohe: te taki Moroki for further detail).  Enhanced representation should be supported internally by both standing committees dedicated to Treaty and/or indigenous issues, and operational structures to implement Council decisions and policy.
The constitution

a
Do you think our constitution should be written in a single document? Why? 

At present, the Commission does not have a firm position on whether or not New Zealand should move to a written, codified constitution. The two areas of our constitutional arrangements that we think need most attention – the role of the Treaty and strengthened human rights protections – could be enhanced without necessarily moving to a codified constitution. Alternatively, a codified constitution could provide a defined and coherent means of achieving both ends.

In the future, once the Treaty is better recognised and human rights protections strengthened in New Zealand’s constitutional arrangements, the Commission thinks that a written codified constitution setting out the agreed rules, values, institutions and practices would be desirable, providing both Treaty partners agree to it. 
b
Do you think our constitution should have a higher legal status than other laws (supreme law)? Why? 

Yes. In order to provide better protection for the rights of those who live in New Zealand and to increase recognition of the Treaty of Waitangi.
c
Who should have the power to decide whether legislation is consistent with the constitution: Parliament or the Courts? Why?
The conventional wisdom is that Parliament has the right to legislate on any matter it chooses and as a matter of principle the courts should not interfere with that process. Parliament makes the laws and the Courts interpret and apply them. 

The evolution and influence of international human rights over the past two decades has, however, led to a reappraisal of Parliamentary sovereignty through interpretation by the judiciary. Unless explicitly stated to the contrary, the Courts will interpret legislation in a way that is consistent with fundamental rights. 

The Courts clearly fulfil a necessary role in moderating Parliament. While both are essential to a functioning democracy, the relationship is constantly mutating and changing and the Courts can be expected to take a more interventionist role in future particularly if an entrenched Constitution is enacted.    

Electoral Matters
In line with the human rights approach, which emphasises empowerment, participation and accountability, the Commission believes that these questions are best determined by the electorate. We also answer these questions on the assumption of the retention of the status quo, and our answers should be read in context with the section on the Treaty of Waitangi.
a
How many members of Parliament should we have? Why? 

Either the same or increased so Parliament is able to conduct its business in an efficient but robust manner, without unduly resorting to the use of urgency which may result in the passing of legislation that is not human rights compliant.

b
How long should the term of Parliament be? Why? 

In the Commission’s view, the electoral cycle should ensure the widest public participation possible. This does not only mean in terms of voter turnout. Another key consideration is ensuring the select committee process has adequate time to conduct its business and hear from the public, and that parliament’s use of urgency is reasonable and limited to exceptional circumstances. Given the increasing use of urgency and occasional bypassing of the committee process, a human rights approach tends to indicate an extended term (four or five years) may be desirable. In line with the human rights approach, however, this question should be put to the electorate, ideally by a referendum that is well-supported by an information campaign that canvasses all the pros and cons.

c
How should the election date be decided? Why? 

On the question of the fixing of the election date, the Commission thinks that it should be reviewed to ensure that the method used is equitable between the parties and will encourage the greatest level of public participation. The current discretionary power arguably gives a greater advantage to the government. 
Options to provide greater transparency for the date of the election are either to prescribe a semi-fixed date in legislation along with mechanisms for dissolving Parliament in certain circumstances, or consider making the practise of publicly announcing the election date 6-9 months beforehand routine practice (as for the 2011 general election).
d
What factors should be taken into account when the size and number of electorates are decided? Why?  
The Commission supports the current practice for determining the size and number of electorates, but is concerned that the late census and the possible de-population of the South Island may cause an aberration in the number of electorates that will be announced later this year. This should be monitored on an ongoing basis.

e
What should happen if a member of Parliament parts ways with the party from which he or she was elected? Why?   

MPs are in Parliament to represent the views of a constituency of voters – whether in an electorate or for a Party’s views – and the differing ways in which they were elected to do this needed to be considered.

should happen if a member of Parliament parts ways with the party from which he or she was electeElectorate MPs are elected to parliament by the voters of their electorates. While the party they belong to may be a significant factor in the voters’ decision, they nonetheless have a mandate from voters and should be allowed to retain their seats as independents.  
List MPs, on the other hand, are primarily elected to Parliament because of their position on the Party List and do not have an electoral mandate (although it could be argued that a voter gives a party his or her vote because of the candidates on its list). List MPs who leave or are expelled from their Party should be encouraged to either resign or seek public endorsement for their continued presence in Parliament. 
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� Note that this Act wouldn’t necessarily create a right to action based on the Treaty, but would function as an interpretive Act and send a strong political message. Justiciability could come later.  Jurisdiction for inquiries into and remedies for breaches of the Treaty would remain with the Waitangi Tribunal.


� Palmer M & Geirginer C (2007) “Human Rights and Social Policy in New Zealand” 30 Social Policy Journal of New Zealand p 12 


� These questions were taken from the various sections on the Constitution Conversation website under the heading ‘These are the questions we would like your feedback on.’  Accessed online at �HYPERLINK "http://www.ourconstitution.org.nz/"�http://www.ourconstitution.org.nz/� on 24 June 2013.


� Consistent with the Commission’s Race Relations programme, this category includes responses related to religious diversity, and the right to freedom of religion and belief.





