International human rights
perspectives on lhumatao

A New Zealand Human
Rights Commission Report

W
Human
Rights.

23 August 2019 ST e



International human rights perspectives on lhumatao
A report issued by the New Zealand Human Rights Commission
Copyright © 2019 New Zealand Human Rights Commission

All rights reserved.
Printed in Auckland, New Zealand.

ISBN: 978-0-478-35607-6

The Human Rights Commission was set up in 1977 and works under the Human
Rights Act 1993. Our purpose is to promote and protect the human rights of all
people in Aotearoa New Zealand. We work for a free, fair, safe and just New
Zealand, where diversity is valued and human dignity and rights are respected.

For more information, please visit our website: www.hrc.co.nz



Table of Contents

EXECULIVE SUMMIAIY .....eeueeeeeveeereeereeereeeeneernseenseresesnssrnsssnssrnsssesesssesnsssnsssnsssnsssnsesnsesnnsen 3
1419 o T [1 Lot 1 [0 T B 7
BACKGIOUNT ........eeeeeeeeeereneeeeneierenierenerensseressereasessnssessssessssesesssessssesssssssnssessnsessnssesnssosense 8
Te Ao Maori - the MAOri WOrld VieW................eeeeeeeeereeireecreiniereeiereiirsencsseassenassssanns 10
The United Nations Declaration on the Rights of Indigenous Peoples..............cccceeeeuuee. 11
The Declaration and Te Tiriti ..cccieceiiieiiiiiciiieiiiiiiininrn s sensessnssssnsssseessnsnnes 11
The Declaration rights most relevant to lhumatao .......c.ccceeeiieeiiiieiiiiiiiiniiccrrcr s 12

B TN = o o o T =T o RS RR 12

The RIGNT 1O CUIUIE....eei ettt et e e et e e e e tte e e e tb e e sbaeeesabeeeensaeessaeeesateeeansaeesanaens 13

Bl [ 2= ool o T o o (=T ot [ USROS 13

The Right t0 PartiCipation .....c.c.eee it e e s e e et e e s te e e snaeeesnseeesnseeesnnns 14

The Right to Free, Prior and INformed CONSENt .......cccuieiuiiiiiriiiinieeee ettt s 14

The Principle of GOO Faith ......couiiiiiiiiee e e 15

ThE RINT 10 REUIESS...eiiiiieiiiie ettt e sttt e e st e e s be e e sabaeessabeeesasaeesabaeesnateeesasaeesaneens 16

Fair, Independent, Impartial, Open and Transparent PrOCESSES .......cccceeccurieieeeiciiieeeeseiiieeeeeeevseeeeeeeans 17
International Principles of Business and Human Rights.........cccoueiiiiiiiiiii i 17
Application of a human rights approach to Ihumatao...............ccceeuecerveeercirreveesirnnnnnnns 19
Scrutiny by the international human rights SYStem ...........eeeeeeeereveenereeneeeeeierensereneeennnes 20
CONCIUSIONS ..eueeeeeeeeeeeeiieeiieeeiicieisietieseesseseesessesiesnessssesessmssssnssessassssnssssssssssassssnsssnns 22
0= (=1 4 =1 Lol = OO 25



Executive Summary

Whatungarongaro te tangata, toitd te whenua

As man disappears from sight, the land remains

The history of the land at Ihumatao and the events currently unfolding regarding its
development pose significant and unique challenges for human rights in Aotearoa
New Zealand. The land was confiscated in the 1860s by the New Zealand
Government and is of major cultural, spiritual and historical significance to mana
whenua. As one of the first sites where Maori landed in Aotearoa, it is also of
historical significance for all New Zealanders.

These factors raise important human rights issues and challenges. Most
specifically, they raise issues relevant to New Zealand’s human rights commitments
under the United Nations Declaration on the Rights of Indigenous Peoples (“the
Declaration”).

While much has been written to date on lhumatao, the Human Rights Commission
(“Commission”) has developed this report to provide a distinctive perspective on
how New Zealand’s human rights commitments under the Declaration can provide,
alongside Te Tiriti o Waitangi (“Te Tiriti”), a compelling and constructive framework
within which the situation at Ihumatao can be considered.

We do so under our statutory mandate as New Zealand’s national human rights
institution and our statutory function to promote the human rights dimensions of Te
Tiriti.

The Declaration itself is an international human rights document of great
significance. It reflects a global consensus on the rights of indigenous peoples and
complements the international law obligations contained in the UN human rights
treaties that New Zealand is a party to. The New Zealand Government has endorsed
the Declaration and by doing so has made a commitment to uphold the rights
contained in it. Indeed, to demonstrate this commitment the Government has
recently commenced work on a plan to progress the Declaration in Aotearoa New
Zealand.

The Declaration also complements New Zealand’s constitutional obligations under
Te Tiriti. For example, at the core of the Declaration is the right of indigenous



peoples to self-determination. This right is also at the core of Te Tiriti as tino

rangatiratanga and is found in international human rights treaties New Zealand has

ratified, such as the International Covenant on Economic, Social and Cultural

Rights.! The Declaration aligns with Te Ao Maori (the Maori worldview) including

the inter-relationship between people and the natural world and kaitiakitanga

(guardianship) of these natural resources.

In this report, the Commission has identified a number of rights and principles

contained in the Declaration that flow from the right to self-determination and which

we consider are of direct application to Ihumatao. These are:

The right to land requires the Government to protect Maori rights to their
lands, territories and resources which they have traditionally owned,
occupied or used.

The right to culture affirms the right of Maori to maintain, protect and
develop the dignity of their culture.

The right to protection requires the Government to recognise and protect
the right of Maori to maintain, control, protect and develop their rights under
the Declaration.

The right to participation requires the Government to consult with Maori in
good faith with the objective of obtaining their consent on measures that may
affect them.

The right to free, prior and informed consent is a central component of
the right to participation. It involves the right of Maori to be fully informed, be
appropriately consulted with, and to fully participate in, any decision-making
relevant to their ancestral right to land, territories and resources.

The principle of good faith requires consultations be carried out in the spirit
of mutual trust and transparency.

The right to redress and restitution requires that where lands have been
confiscated without the free, prior and informed consent of Maori there
should be redress in the form of restitution (return) in the first instance or
when this is not possible, just, fair and equitable compensation.
Decision-making processes must be fair, independent, impartial, open
and transparent in particular, the Government has an obligation to
guarantee mana whenua with access to justice including in respect of any
claims they have regarding their dispossessed lands.



Together, these human rights standards recognise and affirm the fundamental
importance of land to the identity, culture and rights of indigenous peoples. When
translated into the context of Aotearoa New Zealand, they highlight the human rights
commitments of the New Zealand Government to both protect Maori rights to land
and culture and to provide a fully rights-consistent and participatory decision-making
framework.

Central to the right to participation is the right of indigenous peoples to free, prior
and informed consent — one of the most important procedural principles in the
Declaration. Disagreements within indigenous communities about whether free,
prior and informed consent has been achieved, should be resolved by the
indigenous peoples, using their own laws, traditions, customs, and representative
institutions.

The Government, for its part, should ensure that consultation processes support
consensus building, are non-coercive and do not cause division.

The human rights principles set out in the Declaration also reinforce traditional Te
Ao Maori values and concepts that apply to the land, its guardianship and its cultural
and spiritual significance for mana whenua.

In summary, the Declaration provides a helpful lens through which the situation at
Ihumatao can be viewed, including:

e Whether there are adequate legal protections or avenues to ensure that land
of considerable cultural and heritage value to mana whenua is adequately
protected.

e The nature and extent of consultation regarding decisions to approve the
housing development under the Special Housing Act and the unavailability
of a legal process to challenge the decision.

e The nature and extent of consultation regarding decisions to develop the
land, particularly negotiations with Fletcher Building.

e The nature and extent of discussions about resolving the current situation
and finding an appropriate way forward.

e Whether previous processes have enabled all mana whenua affected by the
housing development to properly participate.



e The extent to which mana whenua have been able to have a meaningful say
on the outcome of decisions, including the ability to influence the outcomes
and be decision makers.

e Whether the current processes have been designed to support consensus.

This report concludes that a human rights approach, based on Te Tiriti and the
Declaration, provides a compelling and constructive way forward for all parties. This
approach should include the following elements:

1. Protection of mana whenua rights and a continuation of the current halt on
development of the land while work towards a resolution is carried out.

2. Strengthened mana whenua participation in all decision-making processes
to enable true free, prior and informed consent.

3. Provision for redress in a manner consistent with human rights standards.

4. A Government commitment to full engagement with the United Nations
Special Rapporteurs on the Right to Adequate Housing and the Rights of
Indigenous Peoples.

lhumatao can be a turning point for the protection of indigenous rights in Aotearoa
New Zealand and there is a real opportunity to move the nation forward in a
constructive way. A resolution at Ihumatao that upholds the rights of mana whenua
presents an opportunity for reconciliation, for harmonious relations and nation
building — hohou te rongo establishing peace.



Introduction

The events currently unfolding at lhumatao raise important human rights issues.
The land, which was confiscated by the New Zealand Government in the 1860s and
has been in private ownership ever since, is of considerable cultural, spiritual and
historical significance to Maori.?

These issues are directly relevant to New Zealand’s human rights commitments to
Maori under the United Nations Declaration on the Rights of Indigenous Peoples
(“the Declaration”). They also engage broader human rights commitments under
international human rights treaties that New Zealand has ratified (signed up to).

The Human Rights Commission (“Commission”) has developed this report to
provide a human rights perspective on Ihumatao. We consider that New Zealand’s
human rights commitments under the Declaration can provide, alongside Te Tiriti 0
Waitangi (“Te Tiriti”), a compelling and constructive framework within which the
dispute can be discussed, addressed and eventually resolved.

We issue this report under our statutory mandate under the Human Rights Act 1993
as New Zealand’s national human rights institution and our statutory function to
promote the human rights dimensions of Te Tiriti.

The report does not endeavour to provide a complete and comprehensive account
of international human rights, including the Declaration on the Rights of Indigenous
Peoples, in relation to Ihumatao. Nor does it seek to make findings or decisions
about whether international human rights instruments are being adhered to. Given
the complex factual background and the current fluidity of the situation on the
ground, it would not be appropriate for us to do so. Instead it is intended to provide
a distinctive, constructive contribution to public discussion about Ihumatao.



Background

The factual background concerning Ihumatao is complex and has been well
documented. This report does not attempt to provide a detailed account of the
events to date. Instead, it set out below a brief summary of the facts most relevant
to the human rights issues addressed later in the report.

The current issue in dispute at Inumatao relates to the proposed construction of 480
houses by Fletcher Building on Puketapapa, a land plot of 32 hectares at the end
of Inumatao Peninsula, south Auckland.®

Puketapapa has strong spiritual, cultural and archaeological meaning for local iwi
and hapt (mana whenua). It was the site of the oldest known human settlement in
Auckland and has been said to contain urupa (burial sites) and other evidence of
early human occupation.*

The land at Puketapapa was traditionally occupied by mana whenua until it was
confiscated by the Crown in 1863.°> The Waitangi Tribunal in its Manukau Report of
1985 stated:®

... the inhabitants [were] attacked, their homes and property destroyed and
their cattle and horses stolen, but then they were punished by confiscation of
their lands, for a rebellion that never took place.

In 1866, the Crown subsequently sold Puketapapa into private ownership.” Mana
whenua have maintained a presence, including at nearby Makaurau Marae and
Ihumatao village.

In 2007, the Auckland Council recognised the cultural and historical significance of
Ihumatao to local Maori and designated it an open space and unavailable for
development.® The designation was challenged in the Environment Court by the
private landowners.® At that time, the local Marae Trust Board and Iwi Authority
opposed any urban development on Ihumatao.° In 2012, the Environment Court
found in favour of the landowners and determined the land could accommodate
urban development as well as the cultural significance of the land to Maori.!

In 2014, the Auckland Council rezoned the land as a Special Housing Area to allow
for intensified residential development. This decision was made under specific
legislation that was designed to fast-track special housing developments. It



therefore bypassed the usual processes that would be required under the Resource
Management Act. The land was later purchased by Fletcher Building in 2016,
following approval by the Government’s Overseas Investment Office (O10). A claim
relating to the land was made in the Waitangi Tribunal in 2015. However, in 2017 a
request to have the claim heard urgently was denied by the Tribunal as at that stage
development was not imminent.1?

Upon purchasing the land, Fletcher Building engaged in consultations with
representatives of local iwi and hapu, about their planned construction of 480
houses. As a result of these consultations Fletcher Building agreed, among other
things, to relinquish 25% of the land closest to the historic site and not to build on
any archeologically significant site.'® However, there has been, and there remains,
disagreement between stakeholders over whether proper representation and
consultation took place. One disagreement relates to the assertion that other iwi
and hapu who have strong ties to lhumatao were not consulted or included in the
decision-making process for the development.t4

The situation at Ihumatao has been brought to the attention of the United Nations
(UN) by SOUL (Save Our Unique Landscape), a group established to raise
awareness of the Special Housing Area decision on the rights of mana whenua and
advocate for the return of the land to mana whenua.'® UN bodies have considered
(and are currently considering) the matter.

For more information on the background to lhumatao, see the Report of the Maori
Affairs Select Committee on the Petition to Save Ihumatao;*® the Shadow Report
on Special Housing Area 62 in lhumatao, presented by Pania Newton on behalf of
SOUL;' the letter by the UN Special Rapporteurs on the Right to Adequate Housing
and the Rights of Indigenous Peoples to the New Zealand Government;!® and
Advice to the Select Committee by Te Arawhiti, the Office for Maori-Crown
Relations.*®



Te Ao Maori - the Maori world view

Te Ao Maori (the Maori world view) is also of fundamental importance to
understanding the human rights dimensions of Ihumatao. There is synergy between
the fundamental tenets of Te Ao Maori, Ti Tiriti and the Declaration. The
Commission also acknowledges that tikanga, kawa, customs and practices vary
between iwi and hapud. Indeed, it is for mana whenua to determine how their
customs and practices are interpreted and applied in different circumstances.

Central to Te Ao Maori is the spiritual belief that human beings descend
from Papattanuku (the earth) and elements of the natural world. Standards of
conduct according to tikanga Maori (Maori system of values, practices and norms
that regulate social behaviour)?® vary among different hapld and iwi butare
underpinned by core common values such as whakapapa, whanaungatanga,
kaitiakitanga and mana.?*

Whakapapa (genealogy) and whanaungatanga (kinship, relationships and
responsibilities) have been described as “the glue holding the Maori world
together”.?> They underpin a world view where humans are genealogically
connected to the natural world, and relationships — between people (past, present
and future generations), and between people and natural resources — are of central
importance. Kaitiakitanga (stewardship, guardianship) is a system of reciprocal
rights and responsibilities that stem from those relationships, and which entail
intergenerational obligations and also spiritual dimensions.?® The exercise of mana
(authority, power, leadership) is also tied to the maintenance of these relationships
and responsibilities. These core values speak to an indivisible relationship between
Maori and whenua and are reinforced by the principles of the Declaration.

Many of these Maori values are also shared by other indigenous peoples around
the world and have been reflected in the Declaration. The collective nature of Maori
and other indigenous societies, the sense of spiritual and genealogical connection
to land, and emphasis on responsibilities to the land and to future generations, are
all reflected in the Declaration’s provisions. The Declaration explains how
international human rights standards should be interpreted and applied to the
specific circumstances of indigenous peoples, in light of these common core
features of indigenous societies, as well as the shared histories of colonisation and
discrimination.
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The United Nations Declaration on the Rights of
Indigenous Peoples

The Declaration is the most comprehensive, globally supported and legitimate
international legal instrument setting out the rights of indigenous peoples.?* The
Waitangi Tribunal has described the Declaration as “perhaps the most important
international instrument for Maori people™® and has taken its articles into account
when assessing State actions.?® The Supreme Court of New Zealand has also
referred to the Declaration when interpreting the way New Zealand law affects Maori
legal rights and interests.?’

The Declaration reflects human rights expressed in a range of international treaties
which are binding on New Zealand. These rights include: the rights of indigenous
peoples to their culture?® and customs,?® lands and territories,3° as well as their
distinctive spiritual relationship with traditionally owned lands.3!

The Declaration also affirms the right to non-discrimination and self-determination
of indigenous peoples. In this way, it builds upon existing rights and freedoms of
indigenous peoples under international, domestic and customary law.

The Declaration also recognises that indigenous peoples have historically been
denied the benefit of many human rights and it places an obligation on States to not
only provide for redress for historical grievances®? but also encourage practices,
supported by legislation, which prevent such grievances from recurring in the
future.33

The Declaration and Te Tiriti

The Declaration complements and reinforces both the text of Te Tiriti as well as the
principles developed by the Waitangi Tribunal. New Zealand courts and the
Waitangi Tribunal have interpreted Te Tiriti and the Declaration alongside one
another.3*

In recent times, the Waitangi Tribunal has considered how the Declaration and Te
Tiriti interrelate. The Tribunal has considered that while its role is not to make
findings about whether the Crown has acted inconsistently with the Declaration, it
can use the Declaration as a tool in assessing Crown actions.3®
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The Tribunal has compared the articles of the Declaration alongside the texts and
principles of Te Tiriti. In some instances, the Tribunal has considered that Crown
obligations go beyond mere consultation with Maori and instead require consensus
and consent. Further, the Tribunal has indicated that in some circumstances the
decision-making power should rest ultimately with Maori.3¢

The Declaration rights most relevant to lhumatao

This section sets out an overview of the rights contained in the Declaration that the
Commission considers to be most relevant to Ihumatao. These rights are inter-
related.

The Right to Land

The Declaration provides that indigenous peoples have the right to the lands,
territories and resources they have traditionally owned, occupied or used.®’ This
includes a right to develop their lands.3® It also protects the right to maintain and
strengthen the distinctive spiritual relationship indigenous peoples have with lands,
territories, waters, coastal seas and other resources and to uphold this for future
generations.® It is apparent that this is a fundamental concern for mana whenua at
Ihumatao.

These rights align with the Treaty principles of tino rangatiratanga - Maori self-
determination and authority over their own taonga,*® and active protection where
the Crown has a duty to actively protect Maori rights including regarding customary
use of their lands.

The Declaration specifically provides for a right to redress where lands have been
confiscated from indigenous peoples without their free, prior and informed
consent.*! In recent years, United Nations treaty bodies have focussed on this
issue. For example, the UN Committee on the Elimination of Racial Discrimination
called on States “to recognize and protect the rights of indigenous peoples to own,
develop, control and use their communal lands, territories and resources and, where
they have been deprived of their lands and territories traditionally owned or
otherwise inhabited or used without their free and informed consent, to take steps
to return those lands and territories”.#?

The Expert Mechanism on the Rights of Indigenous Peoples (EMRIP) has also
emphasised that indigenous peoples whose land has been confiscated are entitled

12



to restitution or other appropriate redress for land taken, occupied or damaged
without consent.** EMRIP has also found that indigenous perspectives must be
taken into account when considering redress, in recognition that the spiritual and
cultural value of the land transcends economic values.* Scholars have also
supported this approach.*®

Concerns over contemporary and historical land claims in New Zealand and the
settlement processes with tangata whenua in this regard were also raised as a
remaining challenge during the country visits by the UN Special Rapporteur on the
Rights of Indigenous Peoples to New Zealand in 20056 and 2010.%’

The Right to Culture

A number of articles within the Declaration guarantee indigenous peoples the right
to maintain, protect and develop the dignity of their culture.*®

The link between culture and land, particularly for indigenous peoples, has long
been recognised internationally.*® The Declaration provides that indigenous
peoples have the right to practise their traditions and customs and maintain, control,
protect and develop their cultural heritage, including significant sites.>° This aligns
with tikanga Maori as well as Maori understandings of whenua and Kaitiaki
responsibilities to Papatianuku.®?

The UN Human Rights Committee has emphasised the importance of the use of
land by indigenous peoples on the right to culture in a General Comment®? and
when determining complaints made to it.>3 The right to culture is also protected
under section 20 of the New Zealand Bill of Rights Act and has been considered by
the New Zealand Supreme Court.>*

Concerns have been raised recently that Maori heritage sites, such as Puketapapa,
have not been recognised to the same degree as non-Maori (colonial) sites.>® The
right to culture is non-discriminatory and indigenous peoples should have equal
protection of the right to culture as non-indigenous peoples.

The Right to Protection

In order that indigenous peoples may enjoy their rights to land and culture, the
Declaration provides that States must take effective measures to recognise and
protect indigenous peoples’ exercise of their rights.%¢ This right is also found in
international human rights treaties ratified by New Zealand.>’

13



The UN Committee on Economic, Social and Cultural Rights states that
governments must respect the rights of indigenous peoples to their culture and
heritage and to maintain and strengthen their spiritual relationship with ancestral
land indispensable to their cultural life,%® including taking steps to return these lands
and territories.>°

The Right to Participation

The Declaration also provides that the state must consult with indigenous peoples
in good faith and endeavour to obtain their consent on measures that may affect
them. 0

The right of indigenous peoples to participation has been recognised as essential
to the realisation of their human rights. EMRIP has stated that the right:6?

...forms the fundamental basis for the enjoyment of the full range of human
rights.. . Without this foundational right, the human rights of indigenous
peoples, both collective and individual, cannot be fully enjoyed.

The Right to Free, Prior and Informed Consent

Central to the right to participation is the right of indigenous peoples to free, prior
and informed consent, one of the most important procedural principles in the
Declaration.®? It is also an issue central to the dispute at Ihumatao. The decisions
regarding the zoning of the Puketapapa plot of land to a Special Housing Area and
the sale of the land to Fletcher Building were both overseen by public bodies.

The UN Committee on Economic Social and Cultural Rights has declared that
States “should respect the principle of free, prior and informed consent of
indigenous peoples in all matters covered by their specific rights”.53

The principle of free, prior and informed consent operates as a safeguard for the
collective rights of indigenous peoples.®* It is also an aspect of the right of
indigenous peoples to self-determination. It therefore links closely to Te Tiriti
principle of tino rangatiratanga.

EMRIP has provided guidance on what is required of participation processes in
order to meet the minimum standards under the Declaration. EMRIP has found that
where disagreements arise within indigenous communities about whether free, prior
and informed consent has been achieved, such disagreements should be resolved

14



by the indigenous peoples themselves, in accordance with their own laws, traditions
and customs, and through their own representative institutions.®

Where an activity or action might result in a breach of rights, judicial and
administrative review should be available and reflect indigenous peoples’ rights in
the Declaration, including their rights to self-determination and effective remedies,
their rights under international law, domestic law, and their own laws, customs and
protocols.%®

This means that the Government should ensure that consultation processes are
non-coercive, are designed to support consensus building within the indigenous
peoples’ community and that they avoid practices that might cause division.®’

The Government should also establish preconditions for achieving free, prior and
informed consent. These preconditions should be aimed at building trust, take a
good faith approach, and reflect culturally appropriate methods of negotiation and
recognition and respect for human rights.®

The Principle of Good Faith

EMRIP has observed that the principle of good faith under the Declaration requires
that consultations with indigenous peoples are carried out in a climate of mutual
trust and transparency.®® This is also an issue at the heart of the current dispute
over the land at Puketapapa.

The Declaration provides that indigenous peoples must be given sufficient time to
engage in their own decision-making process and to participate in decisions taken
in @ manner consistent with their cultural and social practices.’® The objective of
consultations should be to achieve agreement or consensus.’*

The Declaration does not envision a single moment or action but a process of
dialogue and negotiation over the course of a project, from planning to
implementation and follow-up.”?

The obligation of the State under the Declaration to “consult and co-operate” with
indigenous peoples also implies that they have the right to influence the outcome of
decision-making processes affecting them, not just the right to be involved in such
processes or have their views heard.”® This would support direct engagement by
the Government with all mana whenua. Efforts should be made to include and
understand the specific impacts on women, children, youth and disabled people.’

15



The Government should also ensure that mana whenua have the resources and
capacity to effectively engage in consultation processes by supporting the
development of their own independent representative bodies.”

The Right to Redress

The Declaration specifically provides for a right to redress where lands have been
confiscated from indigenous peoples without their free, prior and informed
consent.’® The right to redress is one of the underlying issues in the lhumatao
dispute, given the Waitangi Tribunal’s finding that the land was confiscated from
mana whenua by the Crown over 150 years ago.’’

The right to redress has, of course, been recognised by the Waitangi Tribunal as a
principle of Te Tiriti.”® Where Maori have been disadvantaged, the principle of equity
in conjunction with the principles of active protection and redress, require active
measures to be taken to restore the balance.”

The Declaration states that this should be in the form of restitution (return) in the
first instance. This mirrors the whakatauk’: | riro whenua atu, me hoki whenua mai
- where land is taken, land must be returned. When this is not possible, the
Declaration promotes just, fair and equitable compensation.®°

The right to restitution of land back to indigenous peoples from third parties has
been upheld internationally. This includes the UN Human Rights Committee,®! the
Inter-American Court of Human Rights® and the African Commission on Human
and Peoples’ Rights.®3 The UN Committee on the Elimination of Racial
Discrimination has also found that only when restitution is not possible should it be
substituted by other forms of compensation.2* EMRIP has provided guidance on
redress including:

e States should ensure that, when relevant, indigenous peoples are provided with
redress, which may include restitution.8®

e States should ensure that indigenous peoples whose land has been confiscated
are entitled to restitution or other appropriate redress for land taken, occupied or
damaged without consent.8¢

If follows from the recognition that the Government confiscated the land at
Ihumatao, that the Government has an obligation to ensure that the outcome of the

16



Ihumatao dispute provides mana whenua with redress that reflects human rights
principles and protects their kaitiakitanga rights as guardians of the land.

Fair, Independent, Impartial, Open and Transparent Processes

The processes used to designate the land at Puketapapa as a Special Housing Area
and the subsequent sale to Fletcher Building, as well as the judicial decisions that
related to them, were significant factors leading to the current situation at Ihnumatao.

Under the Declaration, States are expected to establish and implement - in
conjunction with indigenous peoples - fair, independent, impartial, open and
transparent processes for resolving issues that affect the rights of indigenous
peoples, including issues regarding land traditionally owned or otherwise occupied
or used by indigenous people. Such processes should give due recognition to the
laws, traditions and customs of indigenous people.’

EMRIP prepared a study on access to justice in the promotion and protection of the
rights of indigenous peoples.?® EMRIP considered that long-standing historical
injustices and discrimination in relation to colonisation and dispossession of lands
are an affront to rights. If left unremedied, these factors created further mistrust
between indigenous peoples and the State.8°

The study also recognised the contribution that historical injustices can have on the
contemporary disadvantage of indigenous peoples and it encouraged States to
consider the impact that law and policy has on indigenous peoples’ ability to access
processes and reform as well as the full enjoyment of their rights.*°

In summary, the Government has an obligation to guarantee mana whenua with
access to justice in respect of any claims they have regarding their dispossessed
lands. This right to access justice should apply regardless of whether the land is in
public or private ownership and should recognise and respect indigenous laws and
processes.%

International Principles of Business and Human Rights

lhumatao also raises issues of corporate responsibility and human rights. The
United Nations Guiding Principles (UN Guiding Principles) on Business and Human
Rights are a set of non-binding principles which have been endorsed by the UN
Human Rights Council. They establish a minimum, modest threshold of human
rights principles designed to provide guidance to businesses and governments. The

17



UN Guiding Principles are built around the following three pillars known as the
Protect, Respect and Remedy framework:

e The State duty to protect human rights

e The corporate responsibility to respect human rights

e The need for rights and obligations to be matched to appropriate and effective
remedies when breached.??

In addition to the UN Guiding Principles, the UN Global Compact, which is the
world’s largest corporate sustainability initiative,*® has developed a Practice Note
for how businesses should obtain free, prior and informed consent from indigenous
peoples.® The Practice Note states that companies should conduct an analysis of
lands and resources that indigenous peoples have traditionally controlled or
used.® It further states that in order to obtain consent that is free, prior and
informed, companies must engage in meaningful, good faith consultations with
indigenous peoples.

EMRIP has also provided guidance on this issue, noting that States are responsible
for ensuring the adequacy of consultation and consent procedures between
indigenous peoples and private companies.®® To this end, EMRIP has found that
States should establish procedures for regulating, verifying and monitoring such
consultation processes.®’

The Government has agreed to initiate a National Plan of Action on the UN Guiding
Principles.®® This initiative will be an important measure towards promoting best
practice approaches to human rights among the business community.

18



Application of a human rights approach to lhumatao

The human rights principles set out in the United Nations Declaration on the Rights
of Indigenous Peoples resonate throughout the lhumatao dispute. They help us
understand the human rights implications of past events. They reinforce traditional
Te Ao Maori values and concepts that apply to the land, its guardianship and its
cultural and spiritual significance for mana whenua.

In summary, the Declaration provides a helpful lens through which the situation at
lhumatao can be viewed, including:

e Whether there are adequate legal protections or avenues to ensure that land
of considerable cultural and heritage value to mana whenua is adequately
protected.

e The nature and extent of consultation regarding decisions to approve the
housing development under the Special Housing Act and the unavailability
of a legal process to challenge the decision.

e The nature and extent of consultation regarding decisions to develop the
land, particularly negotiations with Fletcher Building.

e The nature and extent of discussions about resolving the current situation
and finding an appropriate way forward.

e Whether previous processes have enabled all mana whenua affected by the
housing development to properly participate.

e The extent to which mana whenua have been able to have a meaningful say
on the outcome of decisions, including the ability to influence the outcomes
and be decision makers.

e Whether the current processes have been designed to support consensus.

The Declaration also provides a compelling and constructive framework to address
the current dispute and work towards a solution that respects and upholds the rights
of all parties. The Commission encourages all parties, including public decision-
makers, to use the Declaration as a vital reference point in their efforts towards
reaching a solution.

The Commission is also deeply concerned that lands of significant heritage value to
Maori are adequately protected. The cultural significance of lhumatao for mana
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whenua, tangata whenua - and indeed all New Zealanders - must not be
underestimated.

The importance of this land arises from its archaeological history as an early Maori
settlement, where the first Maori gardeners lived and worked, using the stones and
the microclimates they created to grow their crops. It is also one of the last surviving
places where the land and stone walls used by Maori for growing new crops, such
as the wheat and European vegetables that were cultivated and supplied to the
Auckland markets prior to 1863, still exist. The land is connected to one of New
Zealand’s oldest continuously inhabited papakainga. Despite not having possession
of the land, mana whenua at lhumatao have maintained a close physical and
spiritual connection to the area and continue to demonstrate that connection
through their current residence on the land at Ihumatao.

Scrutiny by the international human rights system

It is also significant that the human rights situation at Inumatao has been scrutinised
- and is currently being scrutinised - by international human rights bodies. In recent
years, United Nations treaty bodies have made recommendations to the New
Zealand Government aimed at strengthening compliance with indigenous human
rights, particularly free, prior and informed consent in development activities. For
example, in 2018 the UN Committee on Economic Social and Cultural Rights
recommended that the Government:

“Take effective measures to ensure compliance with the requirement of
obtaining the free, prior and informed consent of indigenous peoples, notably
in the context of extractive and development activities, and conduct social,
environmental and human rights impact assessments prior to granting
licences for extractive and development activities and during operations.”

In 2017 the UN Committee on the Elimination of Racial Discrimination also made
the following recommendation after submissions from groups involved in the dispute
at lhumatao:

“The Committee recommends that the State party review, in consultation with
all affected Maori, the designation of Special Housing Area 62 to evaluate its
conformity with the Treaty of Waitangi, the United Nations Declaration on the
Rights of Indigenous Peoples and other relevant international standards, and
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that the State party obtain the free and informed consent of Maori before
approving any project affecting the use and development of their traditional
land and resources.”

Furthermore, the UN Special Rapporteurs on the Right to Adequate Housing and
the Rights of Indigenous Peoples recently wrote to the New Zealand Government,
drawing its attention to potential human rights breaches in relation to lhumatao and
requesting that interim measures are taken so any potential breaches are halted
until a response is received.® It is notable that within their communications, the
Special Rapporteurs specifically raised concerns about the fast-track procedure of
the Housing Accords and Special Housing Area Act 2013 and the inadequate
consultations with Maori both in regard to the Act and in regard to the unavailability
of judicial review.

The scrutiny of the international human rights institutions provides another important
reason for the Government to constructively apply the Declaration in supporting
parties to achieve a resolution.
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Conclusions

The events at lhumatao present a challenge for human rights in Aotearoa New
Zealand. In responding to the events, our public and private institutions should
uphold the rights of Maori to their land, their culture and cultural heritage, their rights
to participation and access to justice under the Te Tiriti, the Declaration and
international human rights treaties to which New Zealand is a party.

The Commission is encouraged that the Government has signalled a willingness to
address the human rights impacts on Maori of colonisation. In particular the
Commission notes the recent acknowledgment before the UN by the Minister of
Justice that the impacts of colonisation continue to be felt today, through entrenched
structural racism and poorer outcomes for Maori.1%° The Commission also notes the
commitment the Government has made to developing a national plan to align law,
policy and practice with the Declaration.’®! These are important steps towards
achieving equitable human rights outcomes for Maori and indeed all New
Zealanders.

The Commission recommends that the Government commit to supporting the
parties at Ihumatao to work towards a solution through promoting a human rights-
based approach to the resolution of the dispute in a manner consistent with New
Zealand’s international human rights commitments under the Declaration.

The Commission recommends that this approach should contain the following
elements:

1. Protection of manawhenuarights and a continuation of the current halt
on development of the land while work towards a resolution is carried
out.

While the Ihumatao dispute remains unresolved, the Commission recommends
that the Government ensures that the rights of mana whenua under the
Declaration are protected and upheld. As such, any developments of the
Puketapapa site should continue to be subject to the halt announced by the
Prime Minister until a resolution is freely and fairly reached between all parties.
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2. Strengthen mana whenua participation in all decision-making
processes to enable free, prior and informed consent

At the core of free, prior and informed consent is the ability for indigenous
peoples to not only be included, but also to be enabled to them to have
meaningful influence in the outcomes. In order to do this, the Commission
recommends that the processes that are used to resolve the lhumatao dispute
fully reflect the right of mana whenua under the Declaration to free, prior and
informed consent regarding any decisions that take place. Mana whenua have
the right to participate through their own representative institutions and to be
involved in decision-making processes from the beginning, including decisions
on:

e How these consultation and negotiation processes are undertaken;

e How disputes or issues can be resolved without creating further division.

The Commission recommends that the Government ensures that mana whenua
are provided with sufficient time and resources to enable such matters to be
resolved within culturally appropriate timeframes that respect Maori customs and
practices.

Ihumatao also highlights the way in which public policies, like special housing
policies, engage the rights and interests of Maori. The Commission encourages
the Government to take action to ensure that in the future Maori rights and
interests are safeguarded in all decisions that impact on land of cultural, historic
and spiritual significance to Maori.

3. Provision for redress in a manner consistent with human rights
standards.

The Declaration clearly envisages that the priority form of redress for the
confiscation of land is restitution, in line with indigenous values and
perspectives. Where this is not possible, human rights principles call for just, fair
and equitable redress that is agreed to by the indigenous peoples whose land
was lost through confiscation.

The specific circumstances of lhumatao highlight the limitations of current
processes for providing redress and restitution for historic confiscations of land
from Maori. However, it also provides an opportunity for the Government to



review current legislative and policy settings given the particular issues
concerning the right to redress that have been brought to light.

4. A Government commitment to full engagement with the United Nations
Special Rapporteurs on the Right to Adequate Housing and the Rights
of Indigenous Peoples.

Engagement with the UN Special Rapporteurs is not only essential for New
Zealand’s reputation as a responsible international citizen, it can assist in
ensuring that systemic issues are properly addressed, and that robust and
effective processes are developed to avoid future or ongoing problems and
disputes.

More generally, the Commission encourages the Government to continue to
acknowledge the impact that colonisation and historical injustices have had on the
mana whenua of Ihumatao and on all Maori as a whole. In particular, it is important
to recognise the impact this has had on the rights of Maori to maintain and enjoy
their rights under the Declaration in relation to land and culture.

Ihumatao can be a turning point for the protection of indigenous rights in Aotearoa
New Zealand and it provides a real opportunity to move the nation forward in a
constructive way. The Declaration has a compelling, constructive and vital role to
play in this critically important process. A resolution at Ihumatao that upholds the
rights of mana whenua presents an opportunity for reconciliation, for harmonious
relations and nation building — hohou te rongo establishing peace.

Kia tau te rangimarie ki runga i a tatou katoa

Ruia, ruia, ruia, ruia

Ruia ki runga, ruia ki raro

Ruia ki waho, ruia ki roto

Ruia ki uta, ruia ki tai

Hu ana ki te rangi, turu ana ki nuku

Na, kua tau, kua mau, kua ea

Tihei mauri ora
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