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1. BACKGROUND  

 

1.1   Following the Canterbury earthquakes the Government designated 

certain areas used for residential purposes as the “red zone”.  

 

1.2 The Crown made an offer to purchase the property of people in the red 

zone for the full 2007 rateable valuation if their properties were 

insured. Owners of properties which were uninsured or consisted of 

vacant land were offered only half the 2007 rateable value of the land, 

and nothing for any improvements, including homes. Owners of 

commercial properties were offered half the 2007 rateable value of the 

land and half of the rateable value for any improvements (if the 

improvements had been insured). 

 

1.3 At the same time the Council indicated that it was unlikely to install 

any new services in the red zone and utilities may be discontinued. It 

would also be difficult to insure properties if people elected to remain. 

The effect was that it would no longer be viable for people to continue 

living in the red zone and they would find it difficult – if not 

impossible - to sell their property to a purchaser other than the Crown.    

 

1.4 The decision to red zone properties has had the effect of undermining 

the market value of those properties. As a result, owners of property 

within the red zone, particularly those who were uninsured or owned 

vacant land, find themselves at a considerable disadvantage 

economically, with severe social impacts, and under pressure to sell to 

the Crown on the Crown’s terms.   

 

1.5 The Commission considers that this situation and the way it has 

developed, engages a number of New Zealand’s international human 

rights commitments and may be inconsistent with aspects of the 

Canterbury Earthquake  Recovery Act 2011 (‘CERA Act’).     
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2. THE ROLE OF THE HUMAN RIGHTS COMMISSION  

 

2.1 The applicant has applied to the Court for a declaration that the 

respondents’ decisions relating to the red zoning of the land are illegal 

and invalid in relation to those who have received the lower offer. 

 

2.2 The Commission applied for, and was granted, leave to intervene 

under s.5(2)(j) of the Human Rights Act 1993 (‘HRA’). Under section 

5(2)(j) the Commission can appear in proceedings before this Court if 

it considers its appearance will facilitate the performance of its 

functions under s.5(1)(a)  and 5(2)(a) of the HRA. 

 

2.3 The long title to the HRA states that the purpose of the Act is the 

better protection of human rights in New Zealand in general 

accordance with United Nations Covenants or Conventions on Human 

Rights.  

2.4 As this case provides an opportunity to clarify some of the issues 

relating to interpretation of relevant international instruments and how 

they inform domestic law in such situations, the Commission 

considers that its appearance will facilitate its function of advocating 

and promoting respect for, and an understanding and appreciation of, 

human rights in New Zealand  

2.5 In intervening, the Commission is seeking to assist the Court by 

providing an overview of the relevant international obligations, human 

rights standards and jurisprudence.  

 

3. THE INTERNATIONAL HUMAN RIGHTS FRAMEWORK 

 

3.1 Human rights as presently conceived have their origin in the Universal 

Declaration of Human Rights (‘the Declaration’). The Declaration 

consists of a set of aspirational principles that are made enforceable in 

a variety of treaties which States can commit to delivering 
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domestically through a process of ratification. On ratifying, a State 

accepts an obligation to deliver the rights in the treaty to their citizens 

and agrees to be accountable for its performance to the relevant 

international treaty monitoring body. 

3.2 The Declaration, together with the two main treaties - the International 

Covenant on Civil and Political Rights (‘ICCPR’) which deals with 

civil and political rights, and the International Covenant on Economic 

Social and Cultural Rights (‘ICESCR’) which deals with social, 

economic and cultural rights - make up the International Bill of 

Rights. New Zealand has ratified both the ICCPR and the ICESCR. 

3.3 The rights in the ICCPR are effective as soon as a State ratifies the 

Covenant. They apply to everybody equally, without discrimination 

and can be limited only in situations of public emergency where the 

life of the nation is under threat and “to the extent strictly required by 

the exigencies of the situation.”
1
  

 

3.4 The articles in the ICCPR that may be relevant here are article 12 (the 

right to liberty of movement and the freedom to choose one’s 

residence), article 17 (the right not to be subjected to arbitrary or 

unlawful interference with privacy, family and home), article 19(2) 

(the right to freedom of expression including the right to seek, receive 

and impart information including the right to be consulted and to 

participate in decision making) and article 25 (the right to take part in 

the conduct of public affairs).  

 

3.5 Both articles 12 and 19 allow limitations in certain circumstances. In 

the case of article 12, restrictions are permitted if they are provided by 

law and designed to protect national security, public order, public 

health or morals or the rights and freedoms of others. Article 19 

allows limitations prescribed by law to protect the rights or reputations 

of others or in situations of public emergency.  

                                                             
1
 Article 4 ICCPR. 
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3.6 In relation to the right to freedom of movement, some of the 

guidelines which have been developed to address the situation of 

people displaced as a result of natural disasters state that those 

affected should be provided with the necessary information to allow 

them to exercise their right to decide where they want to live – 

including whether to return to their homes, integrate in the community 

where they have moved as a result of displacement or to resettle 

elsewhere
2
.  

 

3.7 The rights in the ICESCR must also be provided equally and on a non-

discriminatory basis. They are, however, subject to the concept of 

progressive realisation and resource limitations. Given the potential 

cost, compliance with the substantive rights is expected to happen 

incrementally or, to use the language of the Covenant, 

“progressively”, depending on the resources available and the 

competing claims and priorities on those resources
3
. To avoid this 

being used as reason for non-compliance, States must demonstrate 

they have made every effort to use the resources at their disposal to 

satisfy at least the minimum or core obligations in the treaty as a 

matter of priority. It follows that there is a strong presumption against 

any deliberately retrogressive measures.  

 

4. THE RIGHT TO HOUSING  

4.1 Article 11 of ICESCR recognises the right to an adequate standard of 

living, including adequate housing. The most authoritative legal 

interpretation of the right to housing is General Comment No.4 

                                                             
2 IACS Operational Guidelines at D.2 (Such guidelines are not binding in the same way as treaties)  
3 Article 4 ICCPR. See also Alston & Quinn, “The Nature and Scope of States Parties’ Obligations 

under the International Covenant on Economic, Social and Cultural Rights” Human Rights Quarterly 

9(2) (1987)  
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produced by the United Nations Committee on Economic, Cultural 

and Social Rights (‘CESCR’) in 1991
4
. 

4.2 The General Comment states that the right to housing should not be 

interpreted in a narrow or restrictive sense equating it with, for 

example, simply a roof over one's head. Rather, it is the right to live 

somewhere in security, peace and dignity and includes
5
: 

 

 security of tenure (including for those who rent) - for example, 

legal protection from arbitrary eviction 

 availability of services - for example, sustainable access to potable 

water, sanitation and emergency services 

 affordability - for example, housing costs as a ratio of income  

 habitability - for example, the soundness of physical structure, 

dampness, and crowding 

 accessibility - for example, by all ethnic, racial, national minority 

and other social groups  

 location - for example, in relation to employment and schools 

 cultural adequacy - for example, taking into account traditional 

housing patterns  

 

4.3 Most of the people who have approached the Commission have raised 

the issue of the financial implications of the decision to red zone their 

properties
6
. For people on fixed incomes and those in lower decile 

areas, the red zoning of their properties has meant that some will no 

longer to be able to own their home. The right to housing is therefore 

particularly relevant for people who find themselves in this position. 

                                                             
4 General comments on interpretation of a treaty are issued from time to time by the treaty body 

charged with monitoring compliance with that treaty. They are regarded as the most authoritative 

interpretation of the treaty.  
5 United Nations Committee on Economic, Social and Cultural Rights (1991) The right to adequate 

housing: Article 11(1) CESCR General Comment No.4.Geneva: United Nations.  
6
 See also the first affidavit of Haohsi Tsao at [para 81] 
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4.4 If the decision to red zone land was the result of the extent of 

geotechnical damage
7
, then the government would be remiss and 

possibly even acting inconsistently with its obligations under the 

Convention, if it did not take steps to deal with the instability and 

potential for further damage. However, there still seems to be some 

ambiguity around whether the red zone will be habitable at some time 

in the future
8
. The Commission submits therefore that the suggestion 

that necessary services will not be provided or maintained is 

premature and possibly even retrogressive in Convention terms.              

4.5 A later General Comment elaborates on the right to housing in the 

context of forced evictions
9
. While accepting that the term is 

problematic, the Committee defines forced evictions as the permanent 

or temporary removal against their will of individuals, families and/or 

communities from their homes or land which they occupy, without the 

provision of, and access to, appropriate forms of legal or other 

protection. This is qualified - the prohibition against forced evictions 

will not apply to evictions carried out by force if they are in 

accordance with the law and conform to the international covenants
10

. 

Legal remedies should be available to those affected and they should 

have access to compensation.  

 

4.6  While the Commission recognises that some of those living within the 

red zone consider that the coercive effect of the conditions that may be 

visited on them if they wish to remain in their homes will effectively 

amount to a forced eviction, the situation is unlikely to meet the 

criteria envisaged by the CESCR particularly since they have been 

offered compensation. This does not, however, detract in any way 

from the concerns of those people who feel that they have no option 

but to leave and the consequences of such a decision.        

 

                                                             
7 Brownlee affidavit [paras 11 et seq.]  
8 Tsao affidavit bundle Vol.2 Tab. 132  
9 United Nations Committee on Economic, Social and Cultural Rights (1997)The right to adequate 

housing (art.11.1 of the Covenant): forced eviction General Comment No.7      
10

 Ibid. at para 3 
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5. PARTICIPATION  

 

5.1 Article 25 of the ICCPR provides that: 

 

Every citizen shall have the right and the opportunity, 

without any of the distinctions in article 2 and without 

unreasonable restrictions: 

(a) to take part in the conduct of public affairs, directly 

or through freely chosen representatives: 

(b) to vote and to be elected at genuine periodic 

elections which shall be by universal and equal 

suffrage and shall be held by secret ballot, 

guaranteeing the free expression; 

(c) to have access, on general terms of equality, to 

public service in his country. 

 

5.2 Although the term ‘conduct of public affairs’ is generally limited to 

the election of a legislative authority
11

 it can, and does, relate to a 

wider range of activities. The Human Rights Committee considered 

the scope of article 25 in General Comment 25.
12

 The General 

Comment confirms that the concept of ‘the conduct of public affairs’ 

includes the exercise of governmental power by all arms of 

government and at all levels. The Committee stated:
13

 

 

  The conduct of public affairs, referred to in paragraph 

(a), is a broad concept which relates to the exercise of 

political power, in particular the exercise of legislative, 

executive and administrative powers. It covers all aspects 

of public administration, and the formulation and 

implementation of policy at international, national, 

                                                             
11 M Nowak, CCPR Commentary (23e: Engel, 2005) 571-572 
12 United Nations Human Rights Committee (1996) General Comment No. 25: The right to 

participate in public affairs, voting rights and the right of equal access to public service (Art. 25) 

CCPR/C/21/Rev.1/Add.7 
13

 Ibid. 
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regional and local levels. The allocation of powers and the 

means by which individual citizens exercise the right to 

participate in the conduct of public affairs protected by 

article 25 should be established by the constitution and 

other laws… 

 

5.3  The Committee further noted that there are various ways in which a 

State may provide avenues of direct participation beyond those set out 

in articles 25(b) and (c). The ways in which participation can occur 

are infinitely varied and will depend on the circumstances of a 

particular case: 

 

 Citizens participate directly in the conduct of public 

affairs when they exercise power as members of legislative 

bodies or by holding executive office. This right of direct 

participation is supported by paragraph (b). Citizens also 

participate directly in the conduct of public affairs when 

they choose or change their constitution or decide public 

issues through a referendum or other electoral process 

conducted in accordance with paragraph (b). Citizens 

may [also] participate directly by taking part in popular 

assemblies which have the power to make decisions 

about local issues or about the affairs of a particular 

community and in bodies established to represent citizens 

in consultation with government…. 

 

 Citizens also take part in the conduct of public affairs by 

exerting influence through public debate and dialogue 

with their representatives or through their capacity to 

organise themselves. This participation is supported by 

ensuring freedom of expression, assembly and association. 

      (Emphasis added) 
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5.4 In addition article 19(2) of the ICCPR provides: 

 

Everyone shall have the right to freedom of expression; 

this right shall include freedom to seek, receive and impart 

information and ideas of all kinds, regardless of frontiers, 

either orally, in writing or in print, in the form of art, or 

through any other media of his choice.  

 

5.5 Drawing on these standards Sandra Fredman considers that there is a 

positive duty on States to adopt a deliberative process in decision 

making. In order to do so she suggests a consultative process should 

have three key elements:
14

 

 

First, it needs to impart information so that all involved 

can make an appropriate input. Secondly it needs to be set 

in motion from the start of the decision-making process, 

and extend throughout to include monitoring of 

implementation. Thirdly, it should incorporate all those 

with power to make decisions and those affected, 

including, in particular, marginalized groups who would 

not normally have a voice. 

 

5.6 In the Rands Property case
15

the South African Constitutional Court 

recognised the importance of anchoring participation in decision 

making relating to property and housing issues.
16

The case related to 

the eviction of the occupiers of derelict buildings because the 

buildings were said to be unsafe. The city did not approach the 

occupiers to discuss possible steps to improve their health and safety 

or to find alternative suitable accommodation. The Court recognised 

that with full participation and cooperation a different outcome could 

                                                             
14 Sandra Fredman, Human rights transformed: positive rights and duties Oxford University Press 

(2009) at 210-211 
15 Occupiers of 51 Olivia Road v City of Johannesburg, Rand Properties and other CCT 24/07 
16

 Ibid.  
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have been reached which avoided putting the applicants at risk. It 

ordered the parties to enter into a discussion to explore these 

alternatives. In other words it recognised the need to encourage 

deliberative decision making even at a late stage. 

 

5.7 The Commission acknowledges that the situation of an eviction is not 

directly analogous here. However, it is the Commission’s submission 

that the comments of the Court apply more widely to decision making 

processes relating to housing and the home, where the full 

participation and cooperation of affected parties is required.  

 

5.8 In relation to disaster recovery and reconstruction, consultation and 

participation in decision making can become even more important to 

those affected. Reflecting the international human rights framework 

the World Bank has recommended in relation to reconstruction 

initiatives after a disaster that
17

that the planning process should 

incorporate active collaboration among the reconstruction agencies, 

the affected community, the private section and other stakeholders, 

thereby engendering their ownership of the planning process. 

 

5.9  The CERA Act expressly requires community participation and 

consultation. For example, the Minister must establish a community 

forum and ensure that it meets at least 6 times a year.
18

 A community 

forum was established in accordance with the Act, made up of 38 

people who were nominated by various community groups. According 

to Minister Brownlee’s affidavit dated 1 July 2013 meetings with the 

community forum were used as an opportunity for CERA officials to 

“outline what work was happening and clarify questions.”
19

 

5.10 Nevertheless complaints received by the Commission from people 

affected by zoning decisions identify certain systemic issues such as 

                                                             
17 Abhas K. Jha, “Safer homes, stronger communities: a handbook for reconstructing after natural 

disasters” (2008) World Bank at 109 
18 S.6 CERA Act 
19

 Brownlee Affidavit [paras 40,41] 
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lack of access to information, meaningful consultation and 

participation, and transparency of decision making.  The Minister did 

not conduct prior consultation with the Community Forum regarding 

either the decision to create the red zone or the decision to make the 

reduced offers to the applicants here. 

 

6. SPECIFIC ASPECTS OF PRIVACY – FAMILY AND HOME  

 

6.1 The sanctity of the home and family has long been recognised as a 

fundamental tenet of the law of privacy and requiring careful protection 

from intrusion by the State. In 1765 British Parliamentarian William 

Pitt explained that:
20

  

 

The poorest man may in his cottage bid defiance to all the 

force of the Crown. It may be frail; its roof may shake; the 

wind may blow through it; the storms may enter; the rain may 

enter - but the King of England cannot enter; all his forces 

dare not cross the threshold of the ruined tenement. 

 

6.2 Courts continue to recognise the importance of protection from 

intrusion by the state in relation to property matters. In 2009 the 

Supreme Court of Victoria
21

 confirmed that legislation - in that case the 

Transfer of Land Act 1958 - must be interpreted in a manner that does 

not curtail the protection of a person’s home from arbitrary interference. 

 

6.3 The modern articulation of this principle is founded in the Universal 

Declaration which recognises the right to be protected from interference 

with privacy, family, home or correspondence.
22

 Article 17 of the 

ICCPR subsequently codified this right in the following terms: 

 

1. No one shall be subjected to arbitrary or unlawful 

                                                             
20 Entick v. Carrington, 1558-1774 All E.R. Rep. 
21 Nolan v MBF Investments Pty Ltd [2009] VSC 244 
22

 Universal Declaration of Human Rights 1948, Article 12. 
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interference with his privacy, family, home or 

correspondence, not to unlawful attacks on his honour and 

reputation. 

 

2. Everyone has the right to the protection of the law against 

such interference or attacks.
23

 

 

6.4 The European Convention on Human Rights (“the ECHR”) also sets out 

the right to respect for family life and the home. Article 8 provides: 

 

Right to respect for private and family life 

1. Everyone has the right to respect for his private and family 

life, his home and his correspondence. 

 

2. There shall be no interference by a public authority with 

the exercise of this right except such as is in accordance 

with the law and is necessary in a democratic society in 

the interests of national security, public safety or the 

economic well-being of the country, for the prevention of 

disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others. 

 

6.5 The right to respect for one’s home is not a right to housing. Rather it is 

a right to continue to enjoy one’s home, whether as owner or as a 

tenant, in peace and with dignity.
24

 Although the primary object is 

protection against arbitrary interference, it also imposes positive 

                                                             
23 Similar wording is used in subsequent human rights treaties: 

 Article 16 of the Convention on the Rights of the Child and Article 22 of the Convention on the 

Rights of Persons with disabilities specifically guarantee these rights for children and disabled 

people. 

 Article 14 of the International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families protects migrant workers and their families from arbitrary 

interference with their family life and privacy 
24

 Chapman v United Kingdom (2001) 33 EHRR 399 (European Court of Human Rights) para 99. 
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obligations to respect the right
25

including through the provision of 

appropriate remedies.  

  

6.6 Both the ECHR and the ICCPR acknowledge that the right to respect 

for the home is not absolute and can be subject to clearly defined 

limits. In the case of the ICCPR any interference with a person’s 

home is prohibited only where it is unlawful and/or arbitrary. What 

amounts to interference generally takes one of three forms: 

deprivation of property, control of use or other interference.
26

 “Other 

interference” will depend on the particular circumstances of the case. 

In Rowland v Environment Agency
27

 Lightman J found that failure to 

give effect to a legitimate expectation could constitute interference. 

The ECtHR in Antonetto v Italy
28

 considered the partial blocking of 

light, which had the effect of reducing the property’s value, 

constituted interference.
29

 Planning restrictions, which leave the status 

of property uncertain for long periods without compensation, have 

also been found to be interferences.
30

 

6.7  In General Comment 16
31

 the Human Rights Committee considered 

the scope of the right to respect for one’s home and family set out in 

Article 17. In addressing the requirement of lawfulness, the 

Committee stated: 

 

The term ‘unlawful’ means that no interference can take 

place except in cases envisaged by the law. Interference 

authorized by States can only take place on the basis of 

law, which itself must comply with the provisions, aims 

                                                             
25 See for example, Airey v. Ireland (6289/73) Judgment: 2 EHRR 305 where the court found that 

respect for family life obliges a government to make the courts effectively accessible to anyone who 

may wish to have recourse to them to obtain a decree of judicial separation. 
26 Sporrong and Lonnroth v Sweden (1983) 5 EHRR 35 at [61]. 
27 [2003] Ch 581 
28 (2003) 36 EHRR 10 
29 Ibid at 34 
30 Katte Klitsche de la Grange v Italy (1994) 19 EHRR 368 
31

 General Comment No. 16: The right to respect of privacy, family, home and correspondence, and 

protection of honour and reputation (Art. 17): 04/08/1988. 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/23378a8724595410c12563ed004aeecd?Opendocument 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/23378a8724595410c12563ed004aeecd?Opendocument
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and objectives of the Covenant…
32

 

 

        

Relevant legislation must specify in detail the precise 

circumstances in which such inferences may be permitted. 

A decision to make use of such authorised interferences 

must be made only by the authority designated under the 

law, and on a case-by-case basis
33

. 

 

6.8 The Committee also considered “arbitrariness” in General Comment 

16. It concluded that “the introduction of the concept of arbitrariness 

[was] intended to guarantee that even interference provided for by law 

should be in accordance with the provisions, aims, and objectives of 

the Covenant and should be, in any event, reasonable in the particular 

circumstances.”
34

In other words any interference must be proportional 

to its objective and necessary in the circumstances of any given case.
35

  

 

6.9 While not binding on New Zealand courts, the way in which the 

European Court of Human Rights (“the ECtHR”) has interpreted 

Article 8 can provide some useful guidance. The most common 

interferences that the ECtHR has found have related to home searches. 

However, it is also clear that decisions within the planning field can 

interfere with the right to respect for the home.
36

 

 

6.10 Here the Crown made a series of decisions to red zone certain parcels 

of land thereby signalling that the land was not considered suitable for 

residential use. The Crown’s decisions potentially changed the way in 

which land in the red zone can be used in the medium to long term 

and arguably has a real impact on the continued ability to enjoy one’s 

home in peace and dignity as defined in the international human rights 

                                                             
32 At [para 3]  
33 At [para 8] 
34 Supra note 31 
35 Toonen v Australia (488/92) 
36

 Connors v United Kingdom,66746/01, European Court of Human Rights, 27 May 2004 
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instruments to which New Zealand is a party. 

7.  RIGHT TO PROPERTY  

7.1 Article 17 of the Declaration of Human Rights states that:  

Everyone has the right to own property alone as well as in 

association with others. No-one shall be arbitrarily deprived 

of his property.  

7.2 The right to property is not reflected in either of the two major 

treaties, principally as a result of the intractable differences that arose 

out of the ideological division between the capitalist and socialist 

countries during the Cold War.
37

 However, non-inclusion does not 

equate with denial of the right. The travaux preparatoires
38

note that: 

 

 “(...) no one questioned the right of the individual to own 

property (...) it was generally admitted that the right to own 

property was not absolute and there was wide agreement that 

the right (...) was “subject to some degree of control by the 

State” while “certain safeguards against abuse must be 

provided”:   

 

7.3 While it is accepted that the right to property can impact on the 

realisation of many economic and social rights such as the right to 

food and an adequate standard of living, it is also fundamental to civil 

and political rights as it is considered integral to individual autonomy 

and a free society.
39

  

                                                             
37 Annotations on the text of the draft International Covenants on Human Rights, 1/7/95 UN Doc. 

A/2929 , para.197,202, 206  
38

 The travaux preparatoiries constitute the materials used in preparing the ultimate form of an 

agreement or statute, especially of an international treaty. The materials constitute a legislative history 
39 The US Supreme Court for example, has even gone so far as to state: “Property does not have 

rights. People have rights. The right to enjoy property without unlawful deprivation ... is in truth , a 

“personal” right ...In fact, a fundamental interdependence exists between the personal right to liberty 

and the personal right in property. Neither could have meaning without the other. That rights in 

property are basic civil rights has long been recognised“: Lynch v Household Corp., 405 U.S 538, 552 

(1972) . It is argued that if this interpretation is adopted, property rights underpin the right to self-
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7.4  If the right to property is considered necessary to realise human rights, 

then it imposes certain obligations to respect, protect and fulfil the 

right.
40

Respecting the right, requires States to refrain from arbitrarily 

interfering with it - for example, by expropriation or not acting in the 

public interest. 

7.5 There is also a common law right to property that can be traced back 

to the Magna Carta
41

which became part of New Zealand law when 

Maori ceded sovereignty to the Crown in 1840 and is still preserved 

by the Imperial Laws Application Act 1988. In 2013 more than 50 

English statutes were still in force in New Zealand
42

 including Chapter 

29 of the Magna Carta
43

 which provides that “No freeman shall be ... 

disseised of his freehold ... but ...by the law of the land”. This aspect 

of the Magna Carta has been recognised by the Courts over the years
44

 

and is implicit in Article 2 of the Treaty of Waitangi.  

7.6 Property rights are therefore protected both by the common law and 

legislation such as the Public Works Act 1981 and the Resource 

Management Act 1991 even they are not among the rights and 

freedoms in the New Zealand Bill of Rights Act (NZBORA)
45

.  

7.7 The right to property, however conceptualised, is not absolute. 

Property can be taken by the State provided the “taking” is not 

arbitrary and compensation is provided. The non-arbitrariness 

component has been interpreted as meaning that the taking must be 

prescribed by law and in the public interest.  

                                                                                                                                                                                     
determination found in all of the core international human rights instruments to which New Zealand is 

a signatory. 
40 Golay & Cismas , I. Legal opinion: The Right to Property from a Human Rights Perspective, 

Geneva Academy of International Humanitarian Law and Human Rights (2010)at 28 
41See also Sir William Blackstone Commentaries on the Laws of England, Clarendon (1765) 
42Imperial Laws Application Act 1988 
43Chapters 1 to 28 having been repealed by s.4(1) of the Imperial Laws Application 1988 
44

In decisions such as Central Control Board (Liquor Traffic) v Cannon Brewery Limited (1919) AC 

744; Cooper v Attorney-General [1996] 3 NZLR 480 & Maori Council No.2 [1989] 2 NZLR 142  
45 But see Andrew Butler, The Scope of s.21 of the New Zealand Bill of Rights Act 1990: Does it 

provide a general guarantee of property rights? NZLJ February 1996 at 58 - the author considers that 

s.21 (which refers to the protection of property) should be interpreted restrictively and confined to 

breaches of privacy committed by law enforcement agencies.  However, he also notes that provisions 

other than s.21 – for example, s.9 which relates to cruel and unusual punishment - may be implicated 

if, for example, property is taken without compensation     
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7.8 Although the absence of a specific right to property in the 

international treaties means there is no comment from the 

international treaty bodies, there is enough jurisprudence from 

domestic courts and courts such as the European Court of Human 

Rights (ECtHR) to suggest that protection of property rights would be 

“largely illusory and ineffective” in the absence of compensation
46

.  

7.9 In 1920, all the judgments of the House of Lords in Attorney- General 

v. De Keyser’s Royal Hotel Ltd
47

emphasised “the well established 

principle that, unless no other interpretation is possible justice 

requires that statutes should not be construed to enable the land of a 

particular individual to be confiscated without payment”
48

.   

 7.10 The concept of not expropriating property without compensation has 

also been recognised domestically in cases such as Waitakere City 

Council v Estate Homes Ltd 
49

 “... subject to inconsistent legislation 

and compliance with the general law it is the right of every person to 

use his assets as he pleases and to be compensated if they are 

expropriated for public purposes”
50

.   

7.11 The level of compensation has, however, been the subject of debate - 

particularly the question of whether full compensation is necessary. In 

Lithgow & Ors v. the United Kingdom
51

the ECtHR stated that full 

compensation is not a guaranteed right and reimbursement of less than 

the full market price of a property may be legitimate if the aim is 

economic reform or greater social justice. However, the Court also 

noted that “... compensation terms are material to the assessment 

whether a fair balance has been struck between the various interests 

at stake and, notably, whether or not a disproportionate burden has 

                                                             
46

 James & Ors v.The United Kingdom: Application no.8793/79, Judgment of 21 February 1986, para 

54.   
47 [1920] AC508. See also Burmah Oil v Lord Advocate [1965] AC75 HL.    
48 Lord Parmoor 576 line 215-19 At  
49 [2006] NZSC 112; (2007) 13 ELR NZ 33; [2007] 2 NZLR 149;[2007] NZRMA 137 (19/12/2006)   
50 Ibid at [para 43] Taggart, M “Expropriation, Public Purpose and the Constitution” in Forsyth & 

Hare (eds) The Golden Metwand and the Crooked Cord (1998) at 105   
51

 Application no.9006/80,9262/81,9263/81,9266/81,9313/81, 9405/81. Judgment 8 July 1986  
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been imposed on the person who has been deprived of his 

possessions.”
52

  

7.12 In New Zealand the Legislation Advisory Committee’s Guidelines on 

the Process and Content of Legislation describe the principle that 

property will not be expropriated without full compensation as “a 

fundamental common law principle” and note the presumption that 

title to property or full enjoyment of its possession may not be 

compulsorily acquired without compensation unless such an 

acquisition was clearly the intent of Parliament.
53

     

8. THE CANTERBURY EARTHQUAKE RECOVERY (CERA) 

ACT 2011 & PUBLIC WORKS ACT 1981 

8.1 The CERA Act gives the government wide powers to facilitate the 

response to the Christchurch Earthquake for the purposes set out in the 

Act. It also provides that: 

 Compensation is payable if land is compulsorily acquired under the 

CERA Act: s.60(a) 

 The Minister determines the level of compensation: s.64(1)(b)  

 The right to compensation is not absolute:s.61(b) 

 Compensation is for “actual” loss: s.61(a)  

 In some cases compensation is not available for loss which is 

insured or ought to have been insured: s.61(b)(ii)(iii)  

 Compensation is determined by the value of the land after the 

earthquake - not before: s.64(2)(a)  

 Where compensation is payable, a claim must be lodged with 

CERA within 2 years: s.63(2)  

 A determination of compensation can be appealed to the High 

Court:s.69(1)(a)     

 

                                                             
52 At [para 120]  
53

 At 3.2.2 
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8.2 Compensation under s. 64 of the CERA Act is to be determined 

consistently with the principles in Part 5 of the Public Works Act 1981 

(PWA) even though the property may not be taken for a public work.  

8.3 The provision for “full compensation” in public works legislation has 

been taken as meaning that the owner is put in a financial position as 

close as possible to what he or she would have enjoyed had the 

acquisition not taken place
54

. However, the relevant section of the 

PWA also states that compensation shall be assessed as the amount 

which the land would be sold for on the open market unless “... the 

assessment of compensation relates to any matter which is not directly 

based on the value of the land and in respect of which a right to 

compensation is conferred under this or any other Act.”
55

 

 

8.4 It is unclear how the principles relating to compensation under the 

PWA apply to the CERA Act because there is a philosophical 

mismatch between the two Acts. The principles under the CERA Act 

are more focused on the overall public benefit in the restoration of 

Christchurch and building a community in a timely manner than 

putting the owner in a position they would have enjoyed but for the 

earthquake. 

 

8.5 The CERA also provides for an order in council to be made granting 

an exemption from, modifying, or extending parts of certain 

legislation in order to comply with the purposes of the CERA. The 

legislation includes the PWA
56

. For the avoidance of doubt, a further 

subsection states that changes can be made to enactments that “may 

not be reasonably capable of being complied with or complied with 

                                                             
54 Russell v The Minister of Lands (1898) 17 NZLR 242 (SC) at p253 and Te Marua Ltd v Wellington 
Regional Water Board [1983] NZLR 694 (CA) at p697 
55 A thesis dealing the Public Works Act by Russell Davies in 2000 - History of Public Works Acts in 

New Zealand, including compensation and offer-back provisions- notes that entitlements of land 

owners to compensation as prescribed in the Public Works Act have frequently been varied. This has 

included excluding compensation for some claimants and making land available as compensation.  
56

 s.71(3)(o) PWA 
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fully, owing to circumstances resulting from the Canterbury 

earthquakes”
57

. 

 

8.6 The respondents consider that the offer to purchase properties in the 

red zone does not amount to compulsory acquisition. It is simply an 

offer to buy residential properties to give people the option of moving 

out of the red zone and getting on with their lives
58

.  

8.7  The government has stated that it has “no desire to own properties in 

the red zone”
59

as the land is so damaged that it is difficult to know 

what use it could be put to. In other words, the government’s actions 

did not involve appropriating private property for a public benefit. It 

followed from this that there was no “taking” as the term is 

understood in international human rights law such that it triggers the 

right to compensation. People could decide to accept the Crown’s 

offer or could continue to live in the red zone – albeit that they may 

eventually have to manage without necessary amenities or 

infrastructure, or get insurance cover.   

8.8 It would also follow that the offer could not be said to be a 

compulsory purchase for the purposes of the CERA Act. This makes 

it all the more perplexing why some of the exclusionary criteria – 

such as the omission to take out insurance – were invoked to justify a 

lesser offer being made to those who, for whatever reason, had no 

insurance at the time of the earthquake.  

8.9     The rationale for the government’s approach can be traced in a 

number of cabinet papers which discuss the situation of properties 

which were uninsured. After considering a number of options the 

revised cabinet paper noted that:  

                                                             
57 S.71(5) PWA 
58 Affidavit of Minister Brownlee at [para 34]; Affidavit of Roger Sutton at [para 65] This position 

was advanced at a meeting with the applicant’s lawyers in March this year at which an attempt was 

made to resolve some of the issues affecting uninsured home owners and the owners of vacant land: 

Affidavit of Haohsi Tsao at [para 87] 
59

 Brownlee supra fn 47 at [para 37]  
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There are strong arguments for not extending an offer to these 

property categories on the same terms as for insured 

properties. It would compensate for uninsured damage, be 

unfair to other red zone property owners who have been 

paying insurance premiums, and it creates a moral hazard in 

that the incentives to insure in the future (where insurance is 

available) are potentially eroded
60

.     

 8.10 In addition to this moral hazard argument (which the Minister 

subsequently played down as an important factor in reaching his 

decision) Ministers were influenced by the fiscal implications, the 

precedent that would be set in cases of future natural disasters and 

fairness to red zone property owners who had taken out insurance 

and were required to assign the insurance to the Crown to get the 

offer of 100% of the rateable value of their property.
61

   

8.11 The Commission submits that the Government’s rationale for its 

decision is both unconvincing and inequitable. It overlooks, for 

example, the fact that people with vacant land were unable to insure 

it. It also makes a mockery of the ability for many of those affected 

to “move on with their lives” if most of their savings were tied up in 

the property and they no longer have the wherewithal to purchase a 

new home as a result of decisions relating to the red zone.     

 8.12   The impossibility of selling to a buyer other than the Crown, 

together with the fact that the Council has indicated that it will not 

maintain necessary services or infrastructure if people elect to stay in 

the red zone, suggest that the Crown’s offer could not be said to be 

entirely voluntary.  

8.13  The Commission submits that the offer to red zone owners was not 

voluntary and was made in a manner incompatible with the 

protections in s. 10(2) of the CERA Act which require powers 

exercised for the purposes of the Act to be exercised only if 

                                                             
60 Revised Cabinet Paper: Red Zone Purchase Offer, CERA, Report No M12-13/084 
61

 Brownlee affidavit at [paras 76 & 77] 
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reasonably necessary.  In Canterbury Regional Council v 

Independent Fisheries Ltd
62

, the Court of Appeal concluded that an 

important aspect of those protections was the opportunity for public 

comment and participation.   

9. RESOURCE MANAGEMENT ACT 1991  

9.1 The decision to red zone properties was also incompatible with the 

protections in the Resource Management Act 1991 (RMA). 

 

9.2 The RMA is the primary legislation governing the regulation of land 

use in New Zealand. Under the RMA territorial authorities are 

required to have a district plan.
63

 It is through these plans that 

territorial authorities may make decisions about what activities are 

permitted in a particular area or zone. As Elias CJ has stated
64

: 

 

The district plan is key to the Act’s purpose of enabling 

“people and communities to provide for their social, economic, 

and cultural well being.” It is arrived at through a 

participatory process, including through appeal to the 

Environment Court. People and communities can order their 

lives under it with some assurance. 

9.3 District plans are developed through a process firmly founded in 

public participation and consultation.
65

Any subsequent changes must 

be made in accordance with prescribed public consultation processes 

as set out in Schedule 1 of the RMA, and subject to the principle of 

existing use rights - once a land use activity has been established it 

cannot later be controlled, unless it changes in scale, intensity and 

character.
66

 

9.4 The CERA Act acknowledges the need for planning certainty. This is 

primarily achieved through the development of a Recovery Strategy 

                                                             
62 2013 2 NZLR 57 (CA) at [paras 104 et seq.]  
63 Resource Management Act 1991, ss72-73 
64 Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] 2NZLR 597 (SCNZ) at [10] 
65 Westfield (New Zealand) Ltd v North Shore City Council [2005] NZSC 17 
66

 RMA, s.10 
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which can set out “the areas where rebuilding and other 

redevelopment may or may not occur.”
67

 Reflecting the importance of 

the  Recovery Strategy on the social, economic and cultural wellbeing 

of Cantabrians, it is subject to specified public participation and 

consultation requirements.
68

 

9.5 Recovery Plans implement the Recovery Strategy. Once a Recovery 

Plan has been notified in the Gazette, any person exercising functions 

or powers under the RMA  must not make a decision or 

recommendation that is inconsistent with the plan on any of the 

following matters:
69

 

(a) an application for a resource consent for a restricted 

discretionary,
70

 discretionary, or non-complying activity (whether 

or not the applicaton was first lodged after the Recovery Plan was 

gazetted);  

(b) a notice of requirement (whether or not the notice was given after 

the Recovery Plan was gazetted);  

(c) an application to transfer a resource consent under section 135,
71

 

136,
72

 or 137;
73

  

(d) an application to change or cancel the conditions of a resource 

consent under section 127;
74

  

(e) a review of a resource consent under section 128;
75

  

(f) the preparation, change or variation of an RMA document under 

Schedule 1.  

9.6 The CERA Act recognises that there may be cases which require 

amendments to existing planning documents before the Recovery 

                                                             
67 CERA Act 2011, s11. 
68 CER Act 2011, ss 11, 12 and 13 
69 CER Act 2011, s 23  
70

 Section 23(4) states that for the purposes of an application for a resource consent for a restricted 

discretionary activity, the recovery plan is a matter over which discretion is restricted and RMA 1991, 
s 87A(3) applies accordingly.  
71 RMA 1991, s 135: Transferability of coastal permits.  
72 Ibid. s.136: Transferability of water permits. 
73 Ibid. s.137: Transferability of discharge permits 
74 Ibid. s.127: Change or cancellation of consent condition on application by consent holder  
75

 Ibid. s. 128: Circumstances when consent conditions can be reviewed  
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Strategy is developed and implemented. The Minister may, by public 

notice, suspend, amend or revoke the whole or any part of, inter alia, 

an RMA document insofar as it relates to any area within greater 

Christchurch.
76

 These powers are subject to s10 of the CERA Act 

which provides:  

(1) The Minister and the chief executive must ensure that when they 

each exercise or claim their powers, rights, and privileges under 

this Act they do so in accordance with the purposes of the Act.  

(2) The Minister and the chief executive may each exercise or claim 

a power, right or privilege under this Act where he or she 

reasonably considers it necessary. 

(3) The chief executive may from time to time, either generally or 

particularly, delegate to any employee of, or person seconded to, 

CERA any of the functions or powers of the chief executive 

under this Act or any other Act, including functions or powers 

delegated to the chief executive under any Act.      

 

9.7 In Canterbury Regional Council v Independent Fisheries Ltd
77

 the 

Court of Appeal considered that the purpose of s. 10 of the CERA Act 

is to provide a safeguard against the exercise by the Minister of 

powers that carry significant consequences, including the overriding 

of normal processes, procedures and appeals under the RMA. It noted 

that the development and approval of the Recovery Strategy (which is 

developed through a consultative process)
78

 is an essential feature of 

the CERA Act and the relevant provisions ‘suggest strongly that 

Parliament intended planning certainty in the long-term to be 

addressed, at least principally, in the Recovery Strategy.’
79

 

 

9.8 Here the red zoning decisions were made outside both the Recovery 

Strategy and normal RMA planning processes. As a result the 

                                                             
76 CERA Act 2011, s 27(1)(a) 
77 Supra note 62 
78 CERA Act 2011, s 14 
79

 Supra note 62 at [para 51] 
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carefully constructed consultation provisions that underpin these 

processes were not implemented. 

10. CONCLUSION 

10.1 The Commission submits that the terms of the Crown’s offer to 

purchase the properties of people who were uninsured or owned 

vacant land in the red zone were unfair and inequitable. When coupled 

with the fact that necessary services and utilities are unlikely to be 

provided if the residents decided to stay in their properties, the offers 

appear coercive and impact unduly on the right to be protected from 

interference with one’s privacy, home and family recognised in 

international human rights law.  

10.2 The right to participate in decision making and to freedom of 

expression including the right to seek, receive and impart information 

are important and the views of those affected by these decisions were 

either overlooked or not taken into account. Given the emphasis in the 

CERA Act on the importance of participation as a protective 

mechanism, the Commission considers that it was inadequate and 

those affected not informed in a timely manner or given a genuine 

opportunity to participate. 

10.3  While there is no stand alone right to property in New Zealand law, 

there is a common law presumption that dates back to the Magna 

Carta and it is recognised in legislation such as the PWA and RMA. 

The right, which allows for expropriation in certain circumstances, is 

contingent on the provision of compensation. The Legislation 

Advisory Guidelines describe as a “fundamental common law 

principle” the presumption that property may not be compulsorily 

acquired without full compensation unless the acquisition is clearly 

the intent of parliament. Given the Crown’s insistence that the offer to 

purchase the red zone properties was simply just that - an offer – this 

cannot be said to be the case here.    
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10.4 While the Commission recognises that the domestic courts are not 

bound by a State’s international commitments, the legal ramifications 

of non-compliance domestically can be significant. The Legislation 

Advisory Committee, for example,  notes that courts will not hesitate 

to look beyond the words embodied in legislation to the relevant 

international obligations, both to aid interpretation (if necessary and 

appropriate) and, in the context of judicial review of administrative 

action, to examine whether decision-makers have taken the relevant 

considerations into account
80

.  

10.5 Non-compliance can also resonate internationally. For example the 

CESCR has signalled its concern about the implications of the 

earthquake in the context of the ICESCR noting in its concluding 

observations, “... the challenges caused by the recent earthquakes on 

the enjoyment of Covenant rights by persons affected, especially their 

right to housing” and recommending  “that the State party adopt a 

human rights approach to reconstruction efforts, ensuring thereby 

appropriate consideration to availability, affordability and adequacy 

of housing, including for temporary housing. In this regard, the 

Committee refers the State party to its general comment No. 4 (1991) 

on the right to adequate housing”.
81
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80 Legislation Advisory Committee: Guidelines at 6.1.2 
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