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Law Commission Review of the Search and Surveillance Act 2012 – Human Rights 
Commission feedback 
 

Introduction 
   

1. The Human Rights Commission (‘the Commission’) welcomes the opportunity to provide 

the Law Commission with feedback on its review of the Search and Surveillance Act 2012 

(‘the Act’). 

 

2. The Commission has focused its feedback on selected consultation questions set out in 

Chapter 2 of the Law Commission’s Issues Paper1 on the scope of the Act and its 

authorisation regime, given its particular implications as regards the right to privacy under 

Article 17 of International Covenant on Civil and Political Rights (‘ICCPR’). We also note 

that many of the other aspects covered in the Issues Paper engage the ICCPR and other 

human rights principles. The Commission would therefore be very happy to discuss 

additional human rights issues arising from the review of the Act that the Law Commission 

has identified. 

 

Should the Act be more specific about when a warrant (or specific search power) is 

required?  

 

3. The Commission supports a more specific, prescriptive approach to authorisation and its 

associated safeguards. The Commission considers that this would broadly align with the 

approach and recommendations of the First Independent Review of Intelligence and 

Security in New Zealand (‘the Cullen/Reddy review’) as regards strengthened 

authorisation criteria and safeguards for the intelligence and security services2. Further 

to this point, the Commission notes the New Zealand Law Society’s observation that the 

Act and the New Zealand Intelligence and Security Bill have similar implications for 

privacy rights and that the creation of distinctions, as regards authorisation processes 

and safeguards, creates an inconsistency between the approach of those legislative 

frameworks3. 

                                                           
1 Law Commission, Review of the Search and Surveillance Act 2012: Issues Paper 40 (NZLC IP40), accessed 
www.lawcom.govt.nz 
2 Sir Michael Cullen and Dame Patsy Reddy, Intelligence and Security in a Free Society: Report of the First 
Independent Review of Intelligence and Security in New Zealand, 29 February 2016, accessed 
https://www.parliament.nz/en/pb/papers-presented/current-papers/document/51DBHOH_PAP68536_1/report-
of-the-first-independent-review-of-intelligence, see page 7, para 32 
3 New Zealand Law Society, Submission on the New Zealand Intelligence and Security Bill, 11 October 2016, 
paragraph 4.25; see also paras 3.16-3.17 on the disparity in the conditions required for police to obtain a 
surveillance device warrant under s 51 of the Act and the proposed conditions (set out in the NZIS Bill) under 
which the GCSB could obtain a Type 1 intelligence warrant. 

https://www.parliament.nz/en/pb/papers-presented/current-papers/document/51DBHOH_PAP68536_1/report-of-the-first-independent-review-of-intelligence
https://www.parliament.nz/en/pb/papers-presented/current-papers/document/51DBHOH_PAP68536_1/report-of-the-first-independent-review-of-intelligence
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4. The Commission also considers that a strengthened prescriptive approach is likely to 

enable a more systematic assessment of human rights and privacy implications and, in 

doing so, align more closely with international human rights norms. The Law Commission 

notes that the Act’s current approach does not provide assurance that such assessments 

will take place.4 

 
5. Of the options identified by the Law Commission in its Issues Paper5, the Commission 

supports option 3, which would require authorisation for all search and surveillance 

activities and accordingly not require the introduction of a residual warrant regime. This 

is consistent with the Commission’s earlier position set out in its 2010 submission to the 

Justice and Electoral Committee on the revised Search and Surveillance Bill. It also is 

most reflective of the New Zealand Law Society’s position that, while intrusions into 

privacy are an inevitable consequence of such activities, the nature and scope of such 

intrusions should be strictly limited to what is proportionate in the circumstances and be 

subject to strong oversight and review.6 

 
Should the declaratory order regime in the Act be replaced with a residual warrant 

regime, allowing a High Court judge to authorise activity not captured by a specific 

warrant or power?  

 
6. As noted above, the Commission does not favour the introduction of a residual warrant 

jurisdiction. In its 2010 submission on the Search and Surveillance Bill, the Commission 

noted its concern that the residual warrant concept could create a category of search and 

surveillance techniques that are not subject to regulation and, thus, difficult to legally 

challenge.7 The Commission considers that any public benefit in expediting the 

application of new surveillance techniques and technologies through residual warrants is 

outweighed by the potential for public harm through the development of activities, policies 

and processes that may not comply with human rights standards. 

 

7. Further to this point, the Commission agrees with the Law Commission’s observation that 

option 3 provides a comparatively high level of protection for privacy rights (and by 

association broader human rights obligations) as it would ensure that8: 

                                                           
4 NZLC IP40, p 49 at 2.78 
5 Ibid p 51 at 2.81 
6 New Zealand Law Society, Submission on the New Zealand Intelligence and Security Bill, para 6.8 
7 Human Rights Commission, comments to Justice and Electoral Committee on revised Search and Surveillance Bill, 
3 September 2010, paras 5.2-5.3 
8 NZLC IP40, p 53, para 2.103 



 

4  

 

 the search and surveillance methods used, and principles applied, are only those 

which Parliament has expressly approved – in this regard, option 3 is by some 

margin the most transparent of the three proposed options and the most likely to 

engender public awareness and trust; and  

 judicial authorisation is required in advance of all search and seizure activity. 

 
8. The Commission considers that option 3 is accordingly more consistent with international 

human rights best practice guidelines, which, among other things, provide that: 

 

 agencies with invasive powers may only take or be instructed to take activities 

prescribed by, and in accordance with, national law9;  

 that the legislative frameworks containing such laws are clear, precise, accessible 

and comprehensive10; and  

 that any surveillance policy or practice complies with international human rights 

law, including the right to privacy, through the development of effective 

safeguards against abuses.11 

 
9. Should a residual warrant regime be introduced, the Commission’s preference would be 

for the mandatory residual warrant approach, option 2 of the reform options identified by 

the Law Commission. As option 2 would require all activities that fall outside the 

prescribed legislative framework to be authorised by a High Court judge, it provides more 

systematic privacy and human rights oversight, and more transparency and certainty, 

than the discretionary model proposed in option 1.  

 

What factors should determine whether or not the conduct of an enforcement officer 

requires a warrant or specific search power, and why? 

 

10. In its Issues Paper, the Law Commission identifies two privacy thresholds for determining 

whether the intended conduct of an enforcement officer requires a warrant or specific 

search power. They are: 

 

 Conduct that invades a reasonable expectation of privacy (the current threshold) 

                                                           
9 Sheinin M, Report of the Special Rapporteur on the promotion and protection of human rights while countering 
terrorism, A/HRC/14/46, 17 May 2010, UN Human Rights Council, Page 7, para 11 
10 Office of the High Commissioner for Human Rights, The right to privacy in the digital age, A/HRC/27/37, 30 June 
2014, Para 50 
11 Ibid  Para 49 
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 Conduct that might engage privacy interests (as an alternative). 

 
11. The Commission would support a shift towards an emphasis on conduct that might 

engage privacy rights in addition to privacy interests12.  

 
12. The affirmation of privacy as a right provides it with presumptive weight. In other words, 

the individual’s right to privacy is the baseline position against which limiting measures 

should be balanced, rather than traded off. This approach was endorsed by the 

Cullen/Reddy review13 and, as a matter of principle, may be drawn from the Chief 

Justice’s observation in Hamed v R (referred to in the Issues Paper) that surveillance 

activities carried out in public places have the potential to “intrude on personal freedom”14.  

 
13. The Commission would therefore recommend that any statutory provision setting out the 

components necessitating authorisation (such as the example provided in paragraph 

2.104 of the Issues Paper) either includes, or is subject to, a clause that requires 

authorisation in respect of activities that has the potential for engagement with an 

individual’s privacy rights.  

 
14. The Commission considers that this would ensure that sufficient rights-protective ballast 

is contained within the legislative framework. In the absence of a New Zealand Bill of 

Rights Act 1990 (‘BORA’) right to privacy, it would also ensure that the courts interpret 

and apply the legislation through a right-to-privacy lens in parallel to any consideration of 

the right to protection from unreasonable search and seizure under s 21 of the BORA. 

 
15. It would also bring the legislation into broad alignment with international human rights 

policy in the area. In the Office of the High Commissioner for Human Rights (OHCHR)’s 

2014 report to the UN General Assembly, The right to privacy in the digital age, the 

OHCHR concluded that “effectively addressing the challenges related to the right to 

privacy in the context of modern communications technology… [will require] a clear and 

                                                           
12 Note: In its recent submissions to the Independent Review of Intelligence and Security Services and on the New 
Zealand Intelligence and Security Bill, the Commission has advanced the case for updating the BORA to include a 
free-standing privacy right. The Commission considers that the challenges brought about by contemporary and 
future electronic surveillance and data interception technology provide a compelling basis for this. Inclusion of a 
privacy right within the BORA would bring it into greater substantive alignment with the ICCPR and, in doing so, 
reflect its Long Title. In the Commission’s view, it would also strengthen the capability of New Zealand’s domestic 
human rights framework to provide a check against potential future encroachment of surveillance and 
interception technology into the personal freedom and private lives of people.  
 
13 Cullen & Reddy, page 15, paragraph 1.5 
14 As noted in Para 2.124 of IP 40 
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pressing need for vigilance in ensuring the compliance of any surveillance policy or 

practice with international human rights law, including the right to privacy’’.15 

 
 
 

                                                           
15 A/HRC/27/37, paras 49 and 50 


