	GUIDELINES: HEALTH INSURANCE PREMIUMS AND THE HUMAN RIGHTS ACT 1993




1.0 Purpose And Scope Of The Guidelines

1.1 The Human Rights Act 1993 (“the HRA”) generally prohibits discrimination by those who offer health insurance policies by reason of age or sex or disability.  The prohibition is contained in section 44 of the HRA.  However an exception in section 48 allows the providers of health insurance policies (which includes life and disability insurance) and other insurance policies to discriminate against people on these grounds in certain circumstances.  Broadly speaking, health insurers are allowed to increase premiums on the basis of:

· Age (which means being 16 or older); or

· Sex; or

· Disability (the definition of disability contained in the HRA is reproduced in Appendix One)

provided the increase is reasonable having regard to actuarial data and other relevant factors.  Sections 44 & 48 are reproduced in Appendix One.

1.2 Section 5 of the HRA provides that one of the Commission’s functions is to publish guidelines for the avoidance of acts and practices that may be inconsistent with, or contrary to, the HRA.  The Commission, in conjunction with the Health Funds Association of New Zealand (HFANZ), Age Concern and Grey Power agreed to formulate Health Insurance Guidelines.  For a description of the background to the Guidelines see paragraphs 3.1 to 3.3 below.

1.3 The Guidelines deal with considerations arising in the provision of health insurance and in particular the setting of premiums consistent with section 48.  The different approaches adopted by health insurers when pricing premiums are outlined.

1.4 The Guidelines are to be used for the purpose of considering complaints about discrimination in relation to health insurance.  Compliance with the Guidelines will be treated as prima facie compliance with section 48.

1.5 The Guidelines are not determinative.  The Human Rights Review Tribunal and the Courts are ultimately responsible for deciding whether the requirements of section 48 have been met.

2.0 Health Insurance in New Zealand

2.1 By world standards New Zealand has a good public health system.  There are limitations to what the system can provide.  The public health system is not funded to meet all the health needs of New Zealanders.  For that reason a large number of New Zealanders take out health insurance policies.  The latest available figures show that in 2001 around 35% of New Zealanders have some private health insurance arrangements.

2.2 The private health insurance industry in New Zealand is going through a process of change.  The industry used to be centred around insurance based on community rating.  This meant adults were charged the same premium each year.  When new insurers entered the market they offered premiums based on age bands.  Such insurance was more attractive to younger adults as they typically use health services less than older adults.  The use of premiums based on age bands means lower premiums for younger adults.  The change in rating systems has seen large increases in premiums for policyholders in the higher age bands.

2.3 The fundamental change in the basis for an insurer striking a premium led to concerns that health insurance providers were discriminating by reason of age.  As set out in paragraph 1.1 above the HRA prohibits such discrimination unless it comes within section 48 of the HRA.

3.1 Complaints to the Commission of age discrimination by health insurers

3.2 In 1995 & 1996 the Commission received a number of complaints from people who claimed that health insurance premium increases, at age 65, were discriminatory.  The Commission commenced legal proceedings against three insurers.

3.3 In pre-trial discussions the parties agreed that the setting of premiums for health insurance is a complex matter and the issues would best be progressed through the development of guidelines.  On 7 March 2000 the High Court made consent orders requiring:

· The insurers cooperate in developing health insurance guidelines to be drafted by the Commission.

· The guidelines include actuarial guidelines regarding health insurance.

· The guidelines be developed in consultation with the Health Funds Association of New Zealand Inc. (HFANZ), Age Concern and Grey Power.

· Compliance with the guidelines will be treated as prima facie compliance with the Human Rights Act.

3.4 The Commission has consulted with HFANZ, Age Concern New Zealand and Grey Power along with the New Zealand Society of Actuaries (NZSA) and the Government Actuary in the preparation of the Guidelines.

3.5 The Guidelines incorporate NZSA Guidance Notes 3 and 3A, which are included as Appendix Two.

3.6 The Guidelines are effective from 1 May 2003.

4.0 Premium and policies

4.1 There are different ways of setting premiums for health insurance.  Health insurance policies are priced either by age-banded rating, or by a community rating.

4.2 A community rating approach complies with the HRA.  Age-banded schemes must satisfy the requirements of section 48.

4.3 In community-rated schemes premiums are not adjusted for the insured person’s age or medical condition.  Premiums are set at the average cost of the group.  Younger people pay more than the average risk cost and older people pay less than the average risk cost.

4.4 Group schemes are a type of community-rated scheme.  Only members of a particular group, for example employees of a company, can join the scheme.  The premiums are based on the estimated risks of the group as a whole.  A standard premium applies notwithstanding the different risk profiles of the insured.  Members of the group have the same coverage.  The premium is normally paid for by one entity, in the case of the example, the employer

4.5 Age-banded schemes group people of a similar age and risk, so that they pay the same premiums.  Younger people typically pay lower premiums, and older people higher premiums than the premiums under a community rated approach.  It follows that health insurance premiums for older persons are usually more expensive in age-banded risk rated schemes compared to community rated type schemes.  It also follows that health insurance premiums for younger persons are usually less expensive in age-banded risk rated schemes compared to community rated type schemes.  The price of the premium may be related to each year of age, with variations based on five-year age banding and broader age bands.

5.0 The requirements of section 48

5.1 Section 48 of the HRA is an exception that applies to the provision of insurance.  However, section 48 does not allow refusal – it permits insurance to be issued on different terms and conditions.

5.2 The onus is on the insurer to establish that the requirements of section 48 have been satisfied.

5.3 Section 48 requires the insurer to establish that:

· The different treatment is based on actuarial or statistical data relating to life-expectancy, accidents or sickness, or, where no such data is available for persons with a disability, the different treatment is based on reputable medical or actuarial advice or opinion; and 
· It is reasonable to use and rely on this information; and 
· The different treatment is reasonable having regard to the applicability of the data and any other factors.

5.4 Under section 48 the Commission may require justification for both the reliance on the data or advice or opinion, and for the different treatment.  The Commission may request the views of the Government Actuary on the justification for the reliance and the different treatment.
5.5 Where there is different treatment for a non-discriminatory reason there is no breach of the HRA.

5.6 The Commission does not decide whether the requirements of section 48 have been met.  The Human Rights Review Tribunal and the Courts are ultimately responsible for ruling on whether the requirements of section 48 have been met.
6.0
justification for different treatment
6.1
In a 1992 decision Justice Sopinka on behalf of a majority of the Supreme Court of Canada observed, “The determination of insurance rates and benefits does not fit easily within traditional human rights concepts.  The underlying philosophy of human rights legislation is that an individual has a right to be dealt with on his or her own merits and not on the basis of group characteristics.  Conversely, insurance rates are set, based on statistics relating to the degree of risk associated with a class or group of persons.”  The observation captures some of the difficulty of determining what is reasonable when setting health insurance premiums.

6.2 The NZSA Guidance Notes 3 & 3A discuss the reasonable use of data, advice or opinion, and the reasonableness of different treatment.  Actuaries have to justify their advice.  Guidance Note 3 lists the following factors which should be given appropriate regard by actuaries:

· The composition of the group giving rise to the data.
· The period to which the data relates.
· Any qualifications on the collection or analysis of the data.
· The size of the data sample.
· The construction methods employed in deriving smoothed rates from data.
· Any projections used in the table construction.

Ultimately it is a question of reasonably justifying the use of credible data from a range of sources.  An actuary is expected to use “his or her professional experience and judgement” in justifying a difference in treatment.

6.3 There is provision in section 48 for the Commission to obtain the Government Actuary’s views on the justification provided.  The Government Actuary’s views are only advisory.

Using actuarial and statistical data

6.4 The NZSA Guidance Notes set out detailed considerations of the use of such data by actuaries.  Data from different sources may be used, where this is reasonable and can be justified.

Using medical or actuarial or opinion

6.5 In relation to disability where no data relating to life expectancy, accidents or sickness is available section 48 provides that there may be reasonable reliance on medical or actuarial advice or opinion, whether or not contained in an underwriting manual.

6.6 NZSA Guidance Note 3 sets out that:

· “…actuaries relying on such advice or opinion should take such steps as necessary to satisfy themselves that such data (ie. life expectancy, accidents or sickness data) is not available and should ensure, as far as possible, that the provider of such advice or opinion understands the purpose for which the advice is sought and that it may be relied on for the purpose of obtaining an exception under the Act.”

· “…if reliance is placed on information contained in underwriting manuals, care should be taken to establish that the information is up to date and can be demonstrated to be reasonable, and also whether adjustments are required to take account of local conditions and experience”.

Other relevant factors

6.7 Under section 48(1)(b) different treatment, for example, higher premiums for older people must be reasonable “having regard to the applicability of the data or advice or opinion and of any other relevant factors to the particular circumstances.”

6.8
The NZSA Guidance Notes permit certain factors to be taken into account by actuaries for the purpose of setting premium rates for age bands, in addition to relevant data or opinion.  The factors listed below are not an exhaustive list of factors that may be considered relevant:

· Volatility in claims costs due to variation in the incidence and propensity to claim.
· Recent claims history.
· Changes in public health provision.
· Changes in medical techniques and technology.
· Expense loadings (where equitable and reasonable).
· Cost of capital (where equitable and reasonable).
· Profit margins (where equitable and reasonable).
· Expected adequacy of the premium rates.
· The degree of consistency between pricing and the insurer’s reserves policy.

APPENDIX ONE

Disability means -

(i)
Physical disability or impairment:

(ii)
Physical illness:

(iii)
Psychiatric illness:

(iv)
Intellectual or psychological disability or impairment:

(v)
Any other loss or abnormality of psychological, physiological, or anatomical structure or function:

(vi)
Reliance on a guide dog, wheelchair, or other remedial means:

(vii)
The presence in the body of organisms capable of causing illness:

All of the prohibited grounds of discrimination in the HRA apply whether a person:

· Currently has a particular characteristic (e.g. a specific disability)

· Has had it in the past

· Is suspected or assumed or believed to exist or to have existed by the person alleged to have discriminated.

Also, the prohibited grounds apply if they pertain to a relative or associate of the person discriminated against.

Relative means any other person who:

a) Is related to the person by blood, marriage, affinity, or adoption; or

b) Is wholly or mainly dependent on the person; or

c) Is a member of the person’s household.

Section 44 of the Human Rights Act 1993

Section 44 provides that it is unlawful, for the supplier of insurance –

· to refuse or fail on demand to provide any other person with insurance ; or

· to treat any other person less favourably in connection with the provision of insurance than would otherwise be the case, 

by reason of any of the prohibited grounds of discrimination.

Section 48 of the Human Rights Act 1993

Section 48 provides an exception in relation to insurance:

(1)
It shall not be a breach of section 44 to offer or provide annuities, life insurance policies, accident insurance policies, or other policies of insurance, whether for individual persons or groups of persons, on different terms or conditions for each sex or for persons with a disability or for persons of different ages if the different treatment-

(a) is based on –

(i)
actuarial or statistical data, upon which it is reasonable to rely, relating to life expectancy, accidents, or sickness; or

(ii)
where no such data is available in respect of persons with a disability, reputable medical or actuarial advice or opinion, upon which it is reasonable to rely, whether or not contained in an underwriting manual; and

(b) is reasonable having regard to the applicability of the data or advice or opinion, and of any other relevant factors, to the particular circumstances. 

(2)
In assessing, for the purposes of this section, whether it is reasonable to rely on any data or advice or opinion, and whether different treatment is reasonable, the Commission or the Complaints Division may-

(a)
Require justification to be provided for reliance on the data or advice or opinion and for the different treatment; and

(b)
Request the views of the Government Actuary on the justification for the reliance and for the different treatment.

APPENDIX TWO

NEW ZEALAND SOCIETY OF ACTUARIES 
GUIDANCE NOTE NO. 3
THE HUMAN RIGHTS ACT 1993
Paragraphs in italics are included to clarify interpretation but do not form part of the Guidance Note.

Scope and Purpose

This Guidance Note sets out considerations that bear on the actuary’s professional work in providing advice or reports in relation to the exceptions allowed under the Human Rights Act 1993 (“the Act”) for either Insurance or Superannuation Schemes.

Such advice may be required when launching new products, revising the terms of existing products, or in the rating of individual cases.

The Guidance Note was adopted on 1 May 1997.  It is a Guidance Note rather than a Professional Standard as the Act is relatively recent and experience with it, its scope, and implications, along with case law, is slowly emerging.

Actuaries must take appropriate steps to satisfy themselves that the particular situations on which they are advising or reporting are covered by the exceptions specified in the Act.

If in doubt, the actuary should either seek to clarify the situation or qualify his or her advice, opinion or report accordingly.

Background

The Act prohibits discrimination on the grounds of sex, marital status, religious or ethical belief, colour, race, ethnic or national origin, disability, age, political opinion, employment or family status and sexual orientation in employment and in the provision of goods and services.

Section 65 covers indirect discrimination and prohibits any conduct, practice, requirement or condition that although not apparently in contravention of any other provision of the Act has the effect of treating any person or group of persons differently on one of the prohibited grounds unless good reason is established for it.

Sections 48 and 70 provide certain exceptions in relation to insurance and superannuation schemes respectively for discrimination on the grounds of sex, age, or disability:

Different terms or conditions may apply on the grounds of sex, age or disability if the different treatment is based on actuarial or statistical data upon which it is reasonable to rely, relating to life-expectancy, accidents, or sickness.

In the case of individuals who have a disability where no such data is available different terms or conditions may apply if the different treatment is based on reputable medical or actuarial advice or opinion, upon which it is reasonable to rely, whether or not contained in an underwriting manual.

In both cases the different treatment must be reasonable having regard to the applicability of the data or advice or opinion, and of any other relevant factors, to the particular circumstances.

Guidance

This guideline is to assist actuaries in providing advice concerning the justification for exceptions under sections 48 and 70 of the Act.  In this context those that the actuary is advising may include:- the actuary’s employer, a consulting client, a party justifying a difference in treatment,  a party opposing a difference in treatment, the Human Rights Commission, or as an impartial expert witness.

When providing advice in relation to the Act, actuaries should take steps to ensure they are familiar with the legislation, the guidelines issued by the Human Rights Commission and case law as it develops.

There are two situations where the Act permits exceptions relating to actuarial data or opinion.  These are set out below along with a discussion of the likely issues involved in a justification for exception.

(a)
Different treatment based on actuarial or statistical data, upon which it is reasonable to rely, relating to life-expectancy, accidents, or sickness

The actuary should be prepared to justify his or her reliance on, and the relevance of, the data to the Human Rights Commission or in Court.  The justification may be examined by the Government Actuary under the Act or an actuary acting for another party.

Justification may be required for both whether there should be a difference in treatment at all, and for the extent of any difference in treatment.

Justification should comprise both quantitative and qualitative aspects.  

In setting out quantitative arguments the actuary should pay regard to relevant local experience as well as published tables and overseas experience. 

The actuary should be aware, particularly in the case of disability, that not only is experience in certain areas changing rapidly but that local data collection and analysis is increasing both in quantity and quality.  In any particular case the actuary can be expected to justify why available local statistics were or were not taken into account.

The actuary should have regard to the credibility of the data being used both in a statistical and in a qualitative sense.  In particular the actuary should be able to quote the source of the data or table and have appropriate regard to:-

(i)
the composition of the group giving rise to the data

(ii)
the period to which the data relates

(iii)
any qualifications on the collection or analysis of the data

(iv)
the size of the data sample

(v)
the construction methods employed in deriving smoothed rates from data

(vi)
any projections used in the table construction 

Justification should be provided as to why the actuary considers it to be reasonable to apply particular statistics or tables to a group other than that included in the underlying experience of those statistics or tables if that is the case.

For example
(i) an actuary may use relationships between population and insured life tables in order to draw reasonable conclusions about insured lives experience at older ages, (ii) qualitative arguments may also be required to justify the application of overseas experience to New Zealand.

Credible local, office or scheme experience or particular circumstances may be used either in their own right or to adjust published statistics or tables if the use of such data can be reasonably justified.  The actuary may also wish to take account of trends in the data.

(b)
Where no such data is available, different treatment may be made in respect of persons with a disability based on reputable medical or actuarial advice or opinion, upon which it is reasonable to rely, whether or not contained in an underwriting manual.

Actuaries providing advice or opinion on which others may rely for the purposes of this part of the Act may be asked to justify their advice and opinion in a similar manner to that outlined in (a).

Actuaries relying on such advice or opinion should take such steps as necessary to satisfy themselves that data as outlined in (a) is not available and should ensure, as far as possible, that the provider of such advice or opinion understands the purpose for which the advice is sought and that it may be relied on for the purpose of obtaining an exception under the Act.  

Actuaries should take such steps as necessary to ensure that they are satisfied that it is reasonable for them to rely on such advice or opinion for the purposes of the Act.
If reliance is placed on information contained in underwriting manuals, care should be taken to establish that the information is up to date and can be demonstrated to be reasonable, and also whether adjustments are required to take account of local conditions and experience.

In justifying a difference in treatment, and thus an exception under the Act, it is up to the actuary to use his or her professional experience and judgement.  Any justification must be documented.

It is possible that opinions on another actuary’s work in this area may be required from time to time.  Paragraph 16 of the Professional Code of Conduct should be adhered to in such cases.  

NEW ZEALAND SOCIETY OF ACTUARIES
GUIDANCE NOTE NO.3A

HEALTH INSURANCE PREMIUMS

Scope and Purpose

1.1
This Guidance Note is effective from 1 March 2002.
1.2
It sets out considerations that the actuary should taken into account when providing advice in relation to premiums for health insurance products in terms of the Human Rights Act 1993 (the Act), particularly in relation to the issue of age.
1.3 This Guidance Note is subsidiary to and should be read in conjunction with the Guidance Note headed The Human Rights Act 1993.
Background

2.1
At the time of developing this Guidance Note, market practice relating to the pricing of health insurance products varies between market participants.  All insurers offer premiums based on current age, with some offering premiums related to each year of age.  Variations include premiums with 5-year age bands, as well as premiums based on broader age bands.
2.2.
The compliance of the premium variations with the Act has not been tested in Court, but the range of market practices has caused concerns regarding the likelihood that all such diverse practices can comply.
2.3
Section 44 of the Act states that it is unlawful for any insurer:
· to refuse or fail on demand to provide goods, facilities or services; or

· to treat any other person less favourably in connection with the provision of those goods, facilities, or services than would otherwise be the case,

by reason of any of the prohibited grounds of discrimination.

2.4
Section 48 of the Act provides an exception to Section 44 for insurance products, which includes health insurance products.  It is allowable to offer individual persons or groups of persons different terms or conditions for each sex or for persons with a disability or for persons of different ages if the different treatment:
· is based on actuarial or statistical data, upon which it is reasonable to rely, relating to life expectancy, accidents, or sickness, or…

· where no such data is available in respect of persons with a disability, reputable medical or actuarial advice or opinion, upon which it is reasonable to rely; and….

· is reasonable having regard to the applicability of the data or advice or opinion, and of any other relevant factors, to the particular circumstances.

2.5
Persons with a disability may have their policy coverage restricted to exclude claims in relation to that disability, if that exclusion is justified by advice in terms of Section 48 of the Act.
2.6
The diagram below illustrates the “shape” of the premium scales under approaches outlined in 2.4 above.  The curves are illustrative only and will differ between products, insurers and over time.
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2.7
Note that other approaches to product design and premium rating are possible, but do not feature in the New Zealand health insurance market at the time of developing this guidance note.  Such an approach might include pre-funding future health costs for individuals.
Health Insurance Premiums

3.1 In the context of health insurance, a community rating approach, which charges the same premium to all persons covered under the same product with the same policy terms, is deemed to comply with Section 44.
3.2
A community rating approach may not be financially viable or sustainable in a voluntary health insurance market.  It is acceptable for the actuary to adopt an alternative approach utilizing the exceptions in Section 48 of the Act.
3.3
There is evidence that health costs vary with a number of factors including age.  For insurance purposes Section 48 is taken to mean that premiums that vary with age directly comply with the Act.
3.4
One of the particular difficulties in applying Section 48 to health insurance products is the volatility in claim costs due to variation in the incidence and the propensity to claim, changes in public health provision and rapid changes in medical techniques and technology.  Claims costs will also vary due to different policy terms and benefits.
3.5
Although it may be difficult to obtain actuarial or statistical data upon which it is reasonable to rely, the start point for any approach other than community rating requires the actuary to construct a best estimate claim curve with values for each individual year of age.
3.6 The actuary is expected to make use of the available experience to obtain estimates of future age related claims experience, which may include experience from other analyses.  Actuarial judgement will be applied to the derived estimates, using quantitative and/or qualitative approaches as appropriate, to produce an age-related claims curve which is the actuary’s best estimate of what expected future claims experience will be.  Appropriate graduation of the claim curve is acceptable.
3.7
There will always be some uncertainty about both the best estimate claim values and the confidence interval associated with those estimates.  Greater statistical credibility in determining the best estimate claim values and confidence intervals may be achieved by grouping.  That grouping may, for example, be by sex and/or by subsets of ages.  The actuary must be satisfied that any grouping of data does not introduce any bias.
3.8
The claim values derived by the actuary as the basis for the premium rates should be such that the chosen value at any age is within a reasonable confidence interval of the best estimate claim value for that age.  In many cases the confidence interval may still be wide even after the data is grouped.  In these cases it may not be appropriate to use a claims rate at the outer end of that interval.  The actuary should apply judgement to ensure that the deviation from the central estimate is reasonable at each age. 
3.9
The premiums produced by the actuary will take the derived claim values and allocate additional elements such as expense loadings, cost of capital and profit margins.  The allocation of such elements should also be equitable and reasonable in terms of the Act, and should be allocated as closely as possible to the cause they have arisen from.
3.10
The actuary should ensure that the progression of premium rates from age to age, or from age band to age band, is reasonable.
3.11
While the overall premium scale is of importance, it must be noted that the Act applies at every individual age.  In particular, if age banding is used the actuary must be able to justify the level of increase in the premium rate from one age band to the next by reference to the underlying claims costs.
3.12
Similar considerations also apply to revisions of premium rates.  In revising premium rates, the actuary should also consider the increase to the rates at each age.  Where a change in premium for one age or one age group would be significantly greater, in percentage terms, than that for other age groups, then the actuary may delay applying the full change.
3.13
It is important when finalising the premium rates that the intention of the Act is kept in mind, and any differentiation based on grounds of unlawful discrimination is justifiable under section 48 or section 51 relating to reduced charges.
Promotional Material

4.1 The actuary should provide sufficient information and advice to the insurer to enable them to prepare accurate and complete marketing, promotional, and sales training material to be used in conjunction with the premium rates.

4.2
It is important that the premium rates and their application over time are clearly explained so that current and future policyholders can be made aware of the potential for future premium increases.  The insurer may, for example, need information so they can:
· illustrate the relationship between premium rates and the age of the person insured,

· highlight that future premium rate changes are likely to result from changes in both the cost of medical services and coverage in the public system, and/or

· describe the potential impact of changes in the demography of the insured portfolio.

Documentation

5.1
In the process of producing premium rates, the actuary should consider such matters as:
· recent claims history,

· expected future claims costs, and the basis of their derivation,

· allowances for expenses, cost of capital, profit margins and any other adjustments made to the risk premium in developing the final premium scales,

· the expected adequacy of the premium rates, and

· the degree of consistency between pricing and the insurer’s reserving philosophy.

5.2
The actuary should document the premium pricing policy, including the process by which the claim estimates are obtained from the experience data.  The documentation should include statements as the extent of compliance with this Guidance Note, as well as details of any areas of non-compliance and justification for such non-compliance.  The documentation should be sufficient to allow an independent actuary to assess the degree of compliance with the Act and this Guidance Note.
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