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Introduction 
 

1. The Human Rights Commission (‘the Commission’) welcomes the opportunity to provide 

this submission to the Ministry of Business, Innovation and Employment (“MBIE”) in 

regard to the Draft Employment (Pay Equity and Equal Pay) Bill. The Commission 

strongly supports the proposed legislation but suggests some amendments to better 

achieve the stated purposes. A full summary of the Commission’s recommendations is 

set out at the end of this document.  

 

2. The Bill provides a framework for the settlement of pay equity claims and updates 

provisions for claims of equal pay and unlawful discrimination following the 

recommendations of the Joint Working Group on Pay Equity Principles (“the JWG”). The 

Bill amends the Employment Relations Act 2000, repeals, and replaces the Equal Pay 

Act 1972 and the Government Service Equal Pay Act 1960. 

 

3. The Bill's stated intention is to–  

• Prohibit an employer from discriminating, on the basis of gender, in remuneration 

and other terms and conditions: 

• Enable employees to make claims relating to gender discrimination in 

employment: 

• Distinguish between 3 types of claims (equal pay, unlawful discrimination on 

matters other than remuneration, and pay equity): 

• Sets out the processes for resolving the different types of claims: 

• Re-enact in an up to date form the relevant provisions of the Equal Pay Act 1972. 

4. The Commission supports the passing of this legislation to enact the principles 

recommended by the JWG. It will provide a framework for employees to pursue pay 

equity claims. 
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5. The Commission agrees that the Equal Pay Act 1972 needs updating. For 42 years, the 

Act remained “largely mute”1 until the decision of Terranova Homes & Care ltd v Service 

and Food Workers Union & Kristine Bartlett. This Bill originates from the principles agreed 

as a result of that case. 

 
6.  The right of women to equal pay and equal pay for work of equal value has been ratified 

in international law and is recognised as both a human rights and employment rights 

issue.2 

 
7. In 2012, the concluding observations of the Committee on the Elimination of 

Discrimination against Women made the following remarks with regard to pay equity in 

New Zealand;  

"The Committee recommends that the State party: 

(a)Enact appropriate legislation that guarantees the operationalization and 
implementation of the principle of "equal pay for work of equal value", in line with article 
11 (d) of the Convention; 
 
(b) Effectively enforce the principle of equal pay for work of equal value, through 
establishing specific measures and indicators, identifying time frames to redress pay 
inequality in different sectors and reviewing the accountabilities of public service chief 
executives for pay policies."3 
 

8. The Commission notes that this Bill if enacted will implement recommendation (a) of the 

Committee. The Commission submits that the intention of the Bill could be significantly 

strengthened by taking action to enact part (b) of the Committee's recommendation and 

establish a specific time frame to end the gender pay gap in New Zealand. This is an 

opportunity for New Zealand to regain its place as a world leader with regard to gender 

equality. 

                                                           
1 Service and Food Workers Union Nga Ringa Tota Inc v Terranova Homes and Care Ltd [2013] NZEmpC 157, 
(2013) 11 NZELR 78 [Employment Court judgment] at [95]. 
2 Article 7a, United Nations Covenant on Economic, Social and Cultural Rights 1951 provides all workers with fair 
wages and “equal remuneration for work of equal value without distinction of any kind.” This was ratified by New 
Zealand in 1978. Article 11 of the Convention on the Elimination of All Forms of Discrimination Against Women 
(CEDAW) requires “the right to equal remuneration, including benefits, and to equal treatment in respect of work 
of equal value, as well as equality of treatment in the evaluation of the quality of work.” International Labour 
Organisation Convention 100 on Equal Remuneration (1951) and Convention 111 on Discrimination (Employment 
and Occupation).Article 2 & 3 of ILO 100 require, “the application to all workers of the principle of equal 
remuneration for men and women workers for work of equal value… Where such action will assist in giving effect 
to the provisions of this convention, measures shall be taken to promote objective appraisal of jobs on the basis 
of the work to be performed.” 
3 United Nations, Committee on the Elimination of Discrimination against Women Fifty-second session 
9-27 July 2012,Concluding observations of the Committee on the Elimination of Discrimination against Women; 
New Zealand, pg 9, para 32. 

 
 



4  

9. The UN’s sustainable development goals include Goal 5: Gender Equality. Affording 

women equal rights to economic resources by paying them fairly for the work they 

undertake will assist in achieving this goal in New Zealand.4 

 
The Gender Pay Gap in New Zealand 

10. Tracking Equality at Work is a web-based interactive tool on the Human Rights 

Commission’s website that measures equality at work. It includes data on four key 

aspects of work: employment, pay, leadership and discrimination. Some of the key 

findings from the Commissions 2016 update relating to pay equity were: 

 

(a) The majority of people on the minimum wage are young people and are more likely 

to be women. 5 

(b) 67% of minimum wage earners over 25 years are women. 6 

(c) Pay differences exist in both the private sector and the public service. Men are paid 

more than women, European New Zealanders are paid more than other ethnic 

groups, and disabled people have lower incomes than non-disabled people.7 

 

11. Stats NZ data for 2016 showed that a man in full-time employment earns $262 more than 

a woman working full-time. This equates to $13,624 a year or $600,000 over the course 

of a 45-year career.8 

 

12. In 2016, the gender pay gap in New Zealand was 12%. Although this gap has reduced 

from 16.3% in 1998 it has remained static at around 12% for the last decade.9 

 

13. In March 2017, the Ministry for Women released research led by Dr Gail Pacheco of AUT 

titled “Empirical evidence of the gender pay gap in New Zealand”. The research found 

that 80 percent of the gender pay gap is driven by harder to measure factors, like 

                                                           
4 “Sustainable development goals – 17 goals to transform our world”, United Nations 2015, sourced from 
http://www.un.org/sustainabledevelopment/sustainable-development-goals/. 
5 “Tracking Equality at Work- Key findings for 2016”, June 2016, p2, Human Rights Commission, sourced from 
https://www.hrc.co.nz/files/5514/6725/5165/TEW_Key_findings_for_2016.pdf. 
6 “Minimum Wage”, Tracking Equality at Work, Human Rights Commission website, sourced from http://tracking-
equality.hrc.co.nz/#/issue/pay 
7 “Tracking Equality at Work- Key findings for 2016”, June 2016, p2, Human Rights Commission, sourced from 
https://www.hrc.co.nz/files/5514/6725/5165/TEW_Key_findings_for_2016.pdf 
 
8 “The 600k gap campaign, Human Rights Commission, 8 March 2017, sourced from 
http://www.the600kgap.co.nz/?utm_campaign=the_600k_launch&utm_medium=email&utm_source=nzhrc 
 
9 “Gender pay gap”, Ministry for Women website, sourced from http://women.govt.nz/work-
skills/income/gender-pay-gap on 27.4.2017. 
 

http://www.un.org/sustainabledevelopment/sustainable-development-goals/
https://www.hrc.co.nz/files/5514/6725/5165/TEW_Key_findings_for_2016.pdf
http://tracking-equality.hrc.co.nz/#/issue/pay
http://tracking-equality.hrc.co.nz/#/issue/pay
https://www.hrc.co.nz/files/5514/6725/5165/TEW_Key_findings_for_2016.pdf
http://www.the600kgap.co.nz/?utm_campaign=the_600k_launch&utm_medium=email&utm_source=nzhrc
http://women.govt.nz/work-skills/income/gender-pay-gap
http://women.govt.nz/work-skills/income/gender-pay-gap
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conscious and unconscious bias that impacts negatively on women’s recruitment and 

pay advancement, and differences in choices and behaviours between men and 

women.10 

 
14. The Commission has recommended for many years that external measures are required 

to close the gender pay gap and is pleased that this Bill assists in realising this goal. The 

Commission is also of the view that measures to implement pay transparency in the 

private sector are required for an equal pay regime to work.  

 
15. One of the 2016 Tracking Equality at Work recommendations was: 

“The New Zealand Government legislates pay transparency by requiring companies with 

more than 250 workers to publicly report on their gender pay and bonus gaps on an 

annual basis.”11 

 

16. To reduce the gender pay gap, Germany proposes to introduce legislation such that 

workers in companies with more than 200 employees will have the right to know what 

men and women in equal positions are earning. In addition, businesses with more than 

500 employees will also have to publish regular updates on salary structures to show 

they are complying with equal pay rules 12.  

 

 

17. The Commission notes that the Equal Pay Amendment Bill 2017 has been tabled in 

parliament. This Bill proposes to enact a pay transparency mechanism.  

 

18. The Commission recommends that a pay transparency mechanism is incorporated into 

this Pay Equity Bill. Employees are unlikely to be able to assess whether they have a 

viable pay equity claim if they are not able to have access to information about what 

others are earning. Pay transparency is fundamental and complimentary to an equal pay 

regime. 

 

 

 

                                                           
10 “Empirical evidence of the gender pay gap in New Zealand”, Pacheco G, Li C, and Cochrane B, NZ Work 
Research Institute, AUT; University of Waikato, Commissioned by the Ministry for Women, March 2017, p20. 
11 “Tracking Equality at Work 2016 – Summary and Recommendations”, June 2016, p3, sourced from 
https://www.hrc.co.nz/files/2014/6725/5164/Tracking_Equality_at_Work_Summary_and_recommendations_20
16_-_final.pdf 
12 https://www.rte.ie/news/2017/0111/844158-germany-salary-transparency-gender-pay-gap/ 

https://www.hrc.co.nz/files/2014/6725/5164/Tracking_Equality_at_Work_Summary_and_recommendations_2016_-_final.pdf
https://www.hrc.co.nz/files/2014/6725/5164/Tracking_Equality_at_Work_Summary_and_recommendations_2016_-_final.pdf
https://www.rte.ie/news/2017/0111/844158-germany-salary-transparency-gender-pay-gap/
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Summary of the Commission’s positions and recommendations 

 

19. The Commission notes that the Bill enacts the JWG proposals for making a claim within 

the bargaining claim of the Employment Relations Act 2000.13 

 

20. The Commission also notes that the Court in the Terra Nova case stated that external 

comparators were necessary when resolving pay equity cases;  “in an exclusively female 

workforce, there would obviously be no male employees doing the same work. Of 

necessity, the comparison cannot be internal. It must be external. And it is reasonable to 

assume that what applies to an exclusively female situation was also intended to apply 

to a predominantly female situation.”14    

 

21. An additional principle was added by Cabinet when responding to the JWG 

recommendations stating that comparators should be drawn from within the business, 

similar businesses or the same industry or sector ie “a hierarchy of potential 

comparators.”15  The Commission notes that comparators are a useful tool for resolving 

pay equity claims, however, the Commission recommends that the legislation should not 

be too prescriptive in regard to requiring comparators to be used during bargaining in 

case parties are unable to move beyond the issue. It should be noted that in the end 

agreement regarding comparators was not necessary to resolve the Terra Nova v Bartlett 

case. 

 

22. Clause 8 of the Bill codifies employers existing duty not to discriminate against women in 

terms of remuneration or conditions when they perform the same or substantially the 

same roles as men. Clause (3) defines “gender based differentiation”. The Commission 

                                                           
13 “Proposals of the Joint Working Group on Pay Equity”, 7 June 2016 sourced from “Response to the proposals of 
the Joint Working Group on Pay Equity” by Office for the Minister of State Services & Office of the Minister for 
Workplace relations and safety, November 2016, pg 26, sourced from http://www.mbie.govt.nz/info-
services/employment-skills/legislation-reviews/exposure-draft-employment-pay-equity-and-equal-pay-bill/ 
 
14 Terranova Homes & Care Ltd v Service and Food Workers Union Inc & Kristine Bartlett, CA631/2013 [2014] 
NZCA 516, para 101. 
15 “Response to the proposals of the Joint Working Group on Pay Equity” by Office for the Minister of State 
Services & Office of the Minister, November 2016, p7, sourced from http://www.mbie.govt.nz/info-
services/employment-skills/legislation-reviews/exposure-draft-employment-pay-equity-and-equal-pay-bill/ 
 
 

http://www.mbie.govt.nz/info-services/employment-skills/legislation-reviews/exposure-draft-employment-pay-equity-and-equal-pay-bill/
http://www.mbie.govt.nz/info-services/employment-skills/legislation-reviews/exposure-draft-employment-pay-equity-and-equal-pay-bill/
http://www.mbie.govt.nz/info-services/employment-skills/legislation-reviews/exposure-draft-employment-pay-equity-and-equal-pay-bill/
http://www.mbie.govt.nz/info-services/employment-skills/legislation-reviews/exposure-draft-employment-pay-equity-and-equal-pay-bill/
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recommends that the bar is not set too high by requiring that all three sub clauses are 

met before it is accepted there is gender based differentiation occurring. 

 

23. Clause 12 sets out a 6-year limitation for equal pay claims. The commentary does not 

explain the reason for this period of time other than that it is equivalent to a restriction in 

s2A (2) of the Equal Pay Act 1972. It would be useful to look further at why this restriction 

is necessary. 

 

24. Clause 14 (2) of the Bill sets out grounds for a claim to have merit, “A pay equity claim 

has merit if— 

(a)  the claim relates to work that is predominantly performed by female 

employees; and 

(b) there are reasonable grounds to believe that the work has been historically 

undervalued for 1 or more of the reasons set out in subsection (3); 

and 

(c) there are reasonable grounds to believe that the work continues to be 

subject to systemic gender-based undervaluation, taking into account all 

relevant matters (including the reasons for undervaluation set out in subsection 

(4)). “ 

 

25. The Commission agrees with those grounds but notes individual women or small groups 

of women may struggle to make out the grounds that the work has been “historically 

undervalued” and will need to be properly resourced with adequate legal advice to assist 

them with the drafting of the claim. 

 

26. Clause 17 allows employer 90 days to respond to pay equity claim and the to apply for a 

further extension of time if they have “genuine reasons, based on reasonable grounds 

for doing so.” The Commission notes this is a long period of time. The reasons for this 

time scale should be clarified. Secondly it would be useful if examples of reasonable 

grounds could be listed. 
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Summary of the Commission’s recommendations 

 

Recommendation 1 

The Commission recommends that Clause 3 of the Bill which sets out the intention is 

strengthened to give a timescale for an end to the gender pay gap and pay inequity for women 

in New Zealand. The legislation could be reviewed in three to five years to see whether it had 

achieved this intention. 

 

Recommendation 2 

The Commission recommends the Bill should not be too prescriptive in requiring "a hierarchy 

of comparators" for an equal pay claim, starting within a business. The requirement for internal 

comparators should also be reconsidered. 

 

Recommendation 3 

The Commission recommends the definition of "gender based differentiation" in Clause 8 (3) 

of the Bill is reconsidered so that fulfilment of one or two of the requirements is sufficient, 

rather than all three clauses. This may exclude some claims by setting the bar too high.  

 

Recommendation 4 

The Commission recommends the 6-year limitation for equal pay claims set out in Clause 12 

be reconsidered. 

 

Recommendation 5 

The Commission recommends that the Committee note the importance of women having 

adequate resources and legal advice available, given the practical impediments to enquiring 

into and establishing the grounds in Clause 14(2) of the Bill (including the requirement to show 

that their occupation is "historically undervalued" in order to show their equal pay claim has 

merit). 

 

Recommendation 6 

The Commission recommends that the 90 day period for an employer to respond to a pay 

equity claim is shortened. 

 

Recommendation 7 

The Commission recommends that a pay transparency regime is included in the Bill and 

recommends that MBIE investigate and brief the Select Committee on possible mechanisms 
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that could be incorporated into the bill. Pay transparency is necessary and complimentary to 

an equal pay regime. 

 

 

 

 

……………………………….   ………………………………… 
Signed                   Dated 
of the Human Rights Commission on Draft Employment (Pay Equity and Equal Pay) Bill 
To: Ministry of Business, Innovation an Employment 
 
11 May 2017 
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