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The Human Rights Commission (the Commission) welcomes the opportunity to submit to the New Zealand Transport Agency’s consultation on a collection of rule changes known as the ‘Accessible Streets’ Package (the Regulatory Package).
The Regulatory Package proposes changes intended to create a national framework clarifying the types of vehicles and devices that are allowed on footpaths, shared paths, cycle paths and cycle lanes, and how they can use these spaces. 
Our submission will not focus on recommendations for specific amendments to the rules but rather on the principles of a disability rights-based approach which could inform the development of these Rules, with particular reference to proposed changes to footpath use.
Primary Comment 
The safe, secure use of footpaths is critical to disabled people accessing their communities. While we welcome the move to regulate the use of footpaths and other spaces, this cannot come at the expense of disabled people.
Disabled people may not have the same ability as others to choose different modes of transport and may not be able to interact with other users of the footpath as safely as others.
We note with concern the comment in the November 2019 Cabinet Paper, ‘the proposed changes may disproportionately impact people with disabilities, whose reliance on the footpath is higher than other parts of the population.’[footnoteRef:2]  We also note the comment in the updated Cabinet Paper and preliminary Regulatory Impact Statement from 18 June 2018 that:  [2:  Ministry of Transport, ‘Accessible Streets Regulatory Package’ Cabinet Paper page 20 accessed at https://www.transport.govt.nz/multi-modal/keystrategiesandplans/road-safety-strategy/accessible-streets/] 

‘There is a possibility that allowing cyclists and more powered devices on footpaths could be considered inconsistent with New Zealand’s obligations under the UN Convention on the Rights of People with Disabilities, if it were to result in restricted accessibility.’[footnoteRef:3] [3:   Ministry of Transport, Vulnerable Users and Pathways package – updated Cabinet paper and preliminary Regulatory Impact Assessment Section 3, page 20 accessed at https://www.transport.govt.nz/multi-modal/keystrategiesandplans/road-safety-strategy/accessible-streets/] 

These statements are troubling. We acknowledge that there must be regulation of the potential users of footpaths but we cannot create this mechanism through secondary legislation that may breach fundamental rights held in existing international and domestic law.
Given the current inconsistent physical state of New Zealand’s footpath environment and where disabled people fit in terms of access at present, it is our view that these proposals should not proceed unless there is significant (that is, wider than just reference to the Disabled Peoples Organisations) consultation and co-design from a variety of diverse disabled footpath users into final proposals for adoption.  
The relevant international framework
Article 9 of the Convention on the Rights of Persons with Disabilities provides that State Parties must take appropriate measures to ensure disabled people can access on an equal basis with others their environment, which includes transportation. Accessibility is a precondition for disabled people to live independently and participate fully and equally in society. It is related to disabled people’s right to participate and be included in their communities (Article 19) and their right to be free from discrimination (Article 5). 
Accessibility in a transport context can be taken to mean the ease with which a disabled person can get from their home to their destination and home again. It includes all steps of the journey as linked and equally important.[footnoteRef:4]  [4:  Human Rights Commission ‘The Accessible Journey: Report of the Inquiry into accessible public land transport’ 2005 page 21 accessed at https://www.hrc.co.nz/our-work/people-disabilities/past-projects/accessible-journey/] 

It is useful for transport decision makers to understand how accessibility and reasonable accommodation relate to each other. 
Article 5 of the Convention invites State Parties to take all appropriate steps to ensure that reasonable accommodation is provided. ‘Accessibility’ relates to ‘reasonable accommodation’ in that:
a. Accessibility duties relate to groups and must be implemented gradually but unconditionally;
b. Reasonable accommodation duties, on the other hand, are individualised, apply immediately to all rights and may be limited by disproportionality.[footnoteRef:5] [5:  Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and non discrimination page 13, accessed at https://www.ohchr.org/en/hrbodies/crpd/pages/gc.aspx
] 

Factors to take into account when deciding whether an accommodation is reasonable include:
c. the effectiveness of any adjustment in assisting disabled people to access, interact and/or work in society;
d. whether it is practical to make an adjustment;
e. the financial (or other costs) associated with the adjustment;
f. the availability of resources to undertake an adjustment; and
g. how much disruption, if any, will be caused to other people by the adjustment.[footnoteRef:6] [6:  The Independent Monitoring Mechanism’s ‘Reasonable accommodation of persons with disabilities in New Zealand’ Guide (PDF) page 4 accessed at:
https://www.hrc.co.nz/news/reasonable-accommodation-guide-focussing-persons-disabilities-released/
] 

Discussion
Accessibility is a bedrock right that disabled people need to enjoy in order to engage with their communities on an equal basis with others.
Accessibility therefore needs to be a key consideration when investigating changing transport technology. This is particularly important given one in four people in New Zealand identifies as disabled,[footnoteRef:7] and the population aged over 65 is steadily increasing:  [7:  Disability Survey 2013 accessed at     http://archive.stats.govt.nz/browse_for_stats/health/disabilities/DisabilitySurvey_HOTP2013.aspx] 

‘Demographic forecasts predict that over the next 50 years, the proportion of people in New Zealand over the age of 65 will more than double, from 12 percent in 1999 to 26 percent in 2051. Rates of disability increase with age…’

Considering the urban design environment for an ageing population is ‘vital’ in planning for the mobility of our ageing population.[footnoteRef:8] [8:  Transport and Industrial Relations Committee, ‘Inquiry into the future of New Zealand’s mobility’ 2017 page 25 accessed at https://www.parliament.nz/resource/en-NZ/SCR_74955/19ae1391e5ca25f349613f818dc13aa061d76f0b] 

Accessibility is not only relevant to disabled and elderly people, but also parents with children in pushchairs and people with temporary injuries. Therefore, making transport environments accessible is beneficial to a wide cross-section of the population.
The Committee on the Rights of Persons with Disabilities in its examination of different State Parties regarding Article 9 accessibility obligations found that: 
‘Another common challenge has been the lack of training provided to the relevant stakeholders and insufficient involvement of persons with disabilities and their representative organisations in the process of ensuring access to the physical environment, transport...’[footnoteRef:9] [9:  Committee on the Rights of Persons with Disabilities, General Comment No 2 on Accessibility page 4 accessed at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD/C/GC/2&Lang=en] 


The issue of accessibility was one of the ‘strongest themes’ raised by submitters in Parliament’s ‘Inquiry into the future of New Zealand’s mobility’ in 2017.[footnoteRef:10] The Transport and Industrial Relations Committee notes that submitters told it accessibility should be ‘paramount’ when considering increasing different modes of mobility and recommended that ‘transport planning and funding should consider targeting accessibility as well as mobility.’[footnoteRef:11] [10:  Ibid Footnote 7 page 22]  [11:  Ibid Footnote 7 page 26] 

Outcome 5 of the New Zealand Disability Strategy 2016-2026 reflects disabled people saying what accessibility in a transport context means for them:
‘We feel safe...Our needs are also appropriately considered when planning for new transport services...Our accessible communities are free of barriers (for example, access to shops, banks, entertainment, churches, parks, and so on), which enables us to participate and contribute on an equal basis with non-disabled people.’[footnoteRef:12] [12:  See NZDS page 32 accessed at https://www.odi.govt.nz/assets/New-Zealand-Disability-Strategy-files/pdf-nz-disability-strategy-2016.pdf] 

Every country bound by the Convention must address Accessibility in all its complexities and for example with transport opportunities, it must be provided on an equal basis with others regardless of who owns or controls the access and what legal instrument governs it.[footnoteRef:13] [13:  Ibid Footnote 8 page 4] 

In 2005 the Commission’s Inquiry ‘The Accessible Journey’ noted elements that informed an accessible journey (availability, affordability and acceptability). Of these elements, ‘acceptability’ is relevant to the Rules Package:
‘Acceptability means the extent to which potential travellers may be deterred by drivers and driving style, lack of...facilities...other members of the travelling public …’. [footnoteRef:14] [14:  Ibid Footnote 3, page 21] 

This concept is important in that disabled pedestrians can be deterred from using footpaths or other transport options because of a perception (whether it is founded or not) that the option is unsafe.
The Commission’s 2005 Inquiry made the following broad overarching recommendations (in the context of public transport) for an accessible journey:
h. Robust disaggregated data on disability and disabled users of transport modes
i. Strong leadership, coordination and integration with regards to planning and implementation of transport strategy; which could include reference to mandatory accessibility standards 
j. Mandatory and meaningful participation of disabled people in the design and implementation of transport matters
k. Training and support for the industry in disability and disability rights.[footnoteRef:15] [15:  Ibid Footnote 3, pp 150-154] 

Commission Response
The Rules Package seeks to create a national framework clarifying the types of vehicles and devices that are allowed on footpaths, shared paths, cycle paths and cycle lanes, and how they can use these spaces. This will include a 15km/h speed limit on the footpath and a requirement for all other footpath users to give way to pedestrians.[footnoteRef:16] This will be done primarily by way of a new Land Transport Rule: Paths and Road Margins 2020. [16:  We note, currently ‘pedestrian’ includes non-powered wheelchair and under the proposals will also include powered wheelchairs.] 

This will result in footpaths being treated as shared paths with existing pedestrians potentially sharing footpath space with powered and unpowered devices such as e-scooters and bicycles.
Many disabled people have impairments or conditions that mean that devices being operated at up to 15 km/hour in their vicinity may cause anxiety in terms of the visibility of the devices or their ability to avoid them in the event of a possible collision. 
As noted above, ‘acceptability’ is a key part of accessibility. The Commission has heard significant concerns from disabled people and their advocacy bodies to the effect that the proposals may signal a retrograde step in terms of accessibility. Disabled people may feel at greater risk under these proposals and may feel that footpaths will be dangerous for them.[footnoteRef:17] [17:  Disabled Persons Assembly Press Release ‘Accessible Streets Package would put disabled people at risk’ accessed at https://www.scoop.co.nz/stories/PO2003/S00096/accessible-streets-package-would-put-disabled-people-at-risk.htm

] 

The Commission acknowledges that these changes have been in development for some time and that there has been a positive program of policy engagement from Ministry of Transport decision makers with disabled people on these proposals. We commend the meaningful use of accessible consultations materials. 
However, we think it would be useful if readers of the material and decision makers could see exactly what aspects of the proposed changes have been modified in response to disabled peoples’ feedback.   We would be interested in exploring with you in future whether all Transport Rules could and should have a requirement built into them that they must be co-designed with disabled users in order to be future proofed. 
The Commission also welcomes the attempt by decision makers to create a regulated national framework to take account of emerging technology and trends. Devices using footpaths must be regulated. However, this regulation (especially if done by way of subordinate legislation) should not reduce either existing actual or perceived accessibility in a retrograde way. We have noted in Paragraphs 4-8 our concerns with the apparent breaches of our international and domestic obligations with aspects of the proposals. We look forward to seeing the final Cabinet Paper and Regulatory Impact Statement.
The Role of Road Controlling Authorities  
We note under the proposals that road controlling authorities, such as local councils will be able to lower the speed limit on the footpath to 10km/h or 5km/h. We note they will not be able to increase the speed limit. We also note that road controlling authorities will have the ability to ban or restrict some vehicles or devices from the footpath. However, they need to consult with their community before making this decision.
In order for these proposals to comply with Article 9 of the Convention, we submit they will need to be delivered by the road controlling authorities on the basis of quality disaggregated data as to who is who is using footpaths at what locations and times. They will also need to be delivered in a way that is not substantially inconsistent in equity for disabled footpath users in different regions.
The Commission sees the role of road controlling authorities as potentially a positive opportunity for both national co-ordination of what regional data is collected and what different regions are doing for transport accessibility. It also offers, if implemented, opportunities for regional co-design and co-decision making about the use of footpaths in the area. While it does not allay our substantive concern about the Rules Package potentially having a chilling effect on disabled people’s perception of safety to use the footpath, if based on good data and co-designed by people with lived experience, the Road Controlling Authority role could be a positive initiative. 
Some local councils are already taking a proactive approach to working with disabled people in promoting an accessible journey.[footnoteRef:18] This type of information and any learnings could be passed among Councils. The Ministry of Transport and related agencies could provide guidance (whether by way of resources or workshopping and peer support) to Local Councils on an ongoing basis in order to ensure coherence and a systems overview.   [18:  See as an example, Auckland Transport’s (who manage and control the Auckland land transport system on Auckland Council’s behalf.) Accessibility 2020-2022 Action Plan accessed at:   https://at.govt.nz/media/1981544/item-101-attachment-1-accessibility-action-plan_.pdf] 

If these proposals are adopted, the Commission may monitor how the Local Councils administer this function and will be willing to offer advice and assistance to local councils on what a disability rights-based approach could look like.
Summary of Recommendations
We note that the Rules Packages on its face may be inconsistent with Article 9 of the Convention, we register significant concern with that proposition and request an opportunity to comment on the final Cabinet Paper and Regulatory Impact Statement.
We recommend that the Ministry of Transport may wish to consider a process of ensuring all Rules development has a requirement to be co-designed with disabled users.
We recommend that (if not already done) the Ministry of Transport connect relevant agencies such as the Department of Internal Affairs, Local Government New Zealand, local councils, disabled people and their representative groups in order to plan how the role of the road controlling authorities could operate when the Rules are finalised and who will provide coordination and systems overview of how the road controlling authorities are operating.
We note the attention on wider footpaths, and potential funding for wider footpaths for Councils due to Covid-19 also provides potential synergy with the Rules Package to encourage central government, local government and disabled people to work together on the planning of their urban environment.[footnoteRef:19] [19:  NZ Herald 12 April 2020, ‘Government to fund extra wide footpaths to maintain 2m distance’ accessed at https://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=12324256] 

We recommend a comprehensive approach be taken to the collection of robust disaggregated data of footpath use and how it is related to the decisions that road controlling authorities may take to vary the application of the relevant rules.
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